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Deci si on _on Appeal

This appeal is fromthe final rejection of clains 1-17,

20-40, 43 and 45-48'. dains 18, 19, 41, 42 and 44 stand

! The brief indicates at page 6, lines 6-9, that claim?21
stands rejected for double patenting and this is in fact the

case. Accordingly, the statenent at page 19, item 11, of the

answer indicating that claim?21 is objected to and would be
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objected to as bei ng dependent upon a rejected base claim but
allowable if rewitten in independent formincluding all of
the limtations of the base claim

The invention pertains to portabl e phone apparatus.
Clainms 1 and 36, the only independent clains, are illustrative
and read as foll ows:

1. A portable phone, conpri sing:

(a) a nmain housing having a top portion, a bottom
portion, a front portion, and a rear portion;

(b) circuitry located within said main housing for
operating said portable phone in a designhated comuni cation
node;

(c) a support bracket assenbly slidably and
det achably coupl ed over and to said top portion of said main
housi ng;

(d) a flip cover rotatably secured to said support
bracket assenbly about a first axis; and

(e) an antenna coupled to said circuitry for
transmtting and receiving signals in said designated
comuni cation node, said antenna being integrated with said
flip cover.

36. A support bracket assenbly for indirectly and
detachably coupling a flip cover and a nmain housing of a
portabl e phone, conprising:

allowable if rewitten in independent formis incorrect
because cl aim 21 stands rejected under on the grounds of
obvi ousness-type doubl e patenting.
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(a) a support bracket having a first end with a
slotted portion sized to slidably couple over and to a top
portion of said main housing;

(b) a latching nmechani smfor detachably coupling
sai d support bracket and said main housing top portion; and

(c) a hinge nechanismrotatably coupling said flip
cover and a second end of said support bracket about a first
axi s.

The references relied upon by the exam ner are:

Huang 4,973,972 Nov. 27, 1990
MGrr et al. (McGrr) 5,231, 407 Jul . 27, 1993
Takagi et al. (Takagi) 5, 303, 291 Apr. 12, 1994
Pye et al. (Pye) 5,337,061 Aug. 09, 1994
Tsao 5,513, 383 Apr. 30, 1996
Dent 5, 535, 432 Jul . 09, 1996
Wl cox et al. (WIcox) 5,628, 089 May 13, 1997

Clainms 1-15, 20-28, 36-39, 43 and 45 stand rejected under
the judicially created doctrine of obviousness-type double
pat enti ng as bei ng unpatentable over clains 6, 8-17, 20-24,
28, 29 and 31-34 of U S. Patent Application No. 08/586, 433
(*433 application) in view of Takagi since the clains, if
al l owed, would inproperly extend the “right to exclude” if the
“433 application issued.

Clains 36 and 46-48 stand rejected under 35 U S. C. 8§

103(a) as being unpatentabl e over Takagi in view of WI cox.
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Clainms 1-5, 8, 9, 14, 15, 23-26 and 29-35 stand rejected
under 35 U.S.C. § 103(a) as being unpatentable over Dent in
vi ew of Takagi, WIcox and Pye.

Claim6 stands rejected under 35 U.S.C. § 103(a) as being
unpat ent abl e over Dent in view of Takagi, W/Icox, Pye and
Huang.

Claim?7 stands rejected under 35 U.S.C. § 103(a) as being
unpat ent abl e over Dent in view of Takagi, Pye, WIcox and
MGTrr.

Cainms 10-13, 16, 17, 20 and 22 stand rejected under
35 U.S.C. 8 103(a) as being unpatentable over Dent in view of
Takagi, Pye, W/l cox and Tsao?.

Clainms 27 and 28 stand rejected under 35 U.S.C. § 103(a)
as being unpatentable over Dent in view of Takagi, Pye,

Wl cox, MG rr and Huang

Clains 37-40, 43 and 45 stand rejected under 35 U S. C

2 W have assunmed that claim 17 was inadvertently omtted in
the statenment of the rejection in both the final rejection
(Paper No. 15) and the answer. The paragraph bridgi ng pages
17 and 18 of the final rejection indicates claim 17 is obvious
over Dent, Takagi, Pye, WIlcox and Tsao. The brief

acknow edges at page 2, line 13, that claim 17 stands finally
rejected. Lastly, at page 16, |lines 4-8, the answer argues
that claim 17 is obvious over Dent, Takagi, Pye, WIcox and
Tsao.
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8§ 103(a) as being unpatentabl e over Takagi in view of WI cox
and Tsao.

The respective positions of the exam ner and the
appel lants with regard to the propriety of these rejections
are set forth in the exam ner’s answer (Paper No. 18) and the
appel lants’ brief and reply brief (Paper Nos. 17 and 19,
respectively).

G ouping of C ains

At page 7 of the brief, appellants provide the follow ng

groupi ng of cl ai ns,

(1) dependent clains 2-5, 8, 9, 12, 14, 15, 17 and 23-35

will rise and fall with independent claim1,

(2) dependent clains 38, 40 and 46-48 will rise and fal
wi th i ndependent clai m 36,

(3) dependent clains 11, 13 and 22 will rise and fall wth
dependent claim 10, and

(4) dependent clains 39 and 45 will rise and fall wth
dependent clai m 37.

The Rej ection under bvi ousness-type Doubl e Patenting

Clains 1-15, 20-28, 36-39, 43 and 45

W will not sustain this rejection.

At page 8 of the brief, appellants argue that the
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nounti ng nechani smin Takagi (support bracket 34, 36 of Figure
10) is integrally and rotatably secured to the phone body 4
and that this contrasts with the flip cover of the present

i nvention being rotatably secured to the support bracket
assenbly as recited in sole independent clains 1 and 36.

This distinction is not addressed by the exam ner and we
agree with the position taken by appellants. |In Takagi, the
flip cover 14 is fixed to nounting portions 34, 36, which
portions the exam ner relies on as the support bracket of
clains 1 and 36. Being fixed in position with respect to each
other, the flip cover 14 and support bracket 34, 36 of Takag
are not rotatably secured to each other. Wereas the conbi ned
teachings of claim 11l of the *433 application and Takagi, and
t he conbi ned teachings of claim15 of the ‘433 application and
Takagi do not satisfy all the elenments of the sol e i ndependent
clains 1 and 36, respectively, and the exam ner has not
established that the m ssing feature of the teachings relied
on woul d have invol ved obvi ous nodi fication thereof, a prim
facie case of obviousness-type doubl e patenting has not been

made by the exam ner?.

® Cdains 11 and 15 of the *433 application, which clains
correspond to clains 1 and 36 in issue, teach a flip cover
rotatably secured to the top portion of the main housing of
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Appel l ants’ argunent in the first full paragraph at page
9 of the brief that the issue of double patenting is noot
because the ‘433 application and their application on appea
are commonly owned, and were filed on the same day such that
the patents woul d expire on the sane date, is not persuasive
because the termof any patent granted on their application on
appeal could be extended under 35 U . S.C. 8 154(b) (1) (O (iii).
We note that appellants have not filed a term nal disclainer
in this case.

Whereas we will not sustain the rejection of sole
i ndependent clains 1 and 36 on the grounds of obviousness-type
doubl e patenting, we will not sustain the rejection of
dependent clains 2-15, 20-28, 37-39, 43 and 45 for the sane

r eason. The Rejection under 35 U.S.C. § 103

| ndependent C ai m 36

After consideration of the positions and argunents
presented by both the exam ner and the appellants, we have
concluded that this rejection should not be sustai ned.

As noted above with respect to the rejection of claim 36

on obvi ousness-type doubl e patenting, the teachings relied on

the portabl e phone. As such, clains 11 and 15 suffer fromthe
sanme deficiency as Takagi .
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by the examiner in claim15 of the ‘433 application and Takag
do not include a nechanismrotatably coupling a flip cover and
an end of a support bracket as defined in the claim Here,
nei t her Takagi nor W/l cox teach such a mechanism These

ref erences teach rotatably coupling a flip cover to the end of
the main body of a portable phone.

The Rejection under 35 U.S.C. § 103

| ndependent CJaim1l

W will not sustain the rejection of claiml1l. None of
the prior art applied against claim1l teaches a flip cover
rotatably secured to a support bracket. As noted in the above
di scussion of the rejection of claim36 over Takagi and
W1 cox, neither reference teaches a nmechani smrotatably
coupling a flip cover and an end of a support bracket and the
exam ner does not rely on Dent or Pye for such a teaching.

The Rejections under 35 U.S.C. 8§ 103

Dependent Cains 2-17, 20, 22-35,37-40, 43 and 46-48

Whereas we will not sustain the rejections of sole

i ndependent clains 1 and 36 as obvious over the prior art, we

wi Il not sustain the obviousness rejections of the above
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dependent clains for the sane reasons.

REVERSED

STANLEY M URYNOW CZ, JR )
Adm ni strative Patent Judge )
)
)
)
ERRCL A. KRASS ) BOARD OF PATENT
Adm ni strative Patent Judge ) APPEALS AND
) | NTERFERENCES
)
)
)
JOSEPH F. RUGE ERO )
Adm ni strative Patent Judge )
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