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ON BRI EF*

Bef ore COHEN, McQUADE, and NASE, Administrative Patent Judges.
NASE, Administrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on appeal fromthe exam ner's final
rejection of clains 1 to 5 and claim 7 added subsequent to the
final rejection, which are all of the clains pending in this

appl i cation.

We REVERSE

1 On Septenber 21, 2000, the appellants wai ved the oral
heari ng (see Paper No. 21) scheduled for Cctober 25, 2000.
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BACKGROUND

The appel lants' invention relates to a disposable
w pe-off article. A copy of the clains under appeal is set

forth in the appendix to the appellants' brief.

The prior art of record relied upon by the exam ner in
rejecting the appealed clains is:

Bal ch et al. (Balch) 3, 505, 155 April 7
1970

In addition, the exam ner also relied upon Oficial Notice
concerni ng heat - seal abl e bondi ng.

Clains 1 to 5 and 7 stand rejected under 35 U S.C. § 103

as bei ng unpatentable over Balch taken with O ficial Notice.

Rat her than reiterate the conflicting viewoints advanced
by the exam ner and the appellants regardi ng the above-noted
rejection, we nake reference to the answer (Paper No. 14,
mai | ed Novenber 16, 1998) for the exam ner's conplete
reasoni ng in support of the rejection, and to the brief (Paper

No. 13, filed COctober 19, 1998) and reply brief (Paper No. 16,



Appeal No. 1999-2159 Page 3
Application No. 08/746, 953

filed January 19, 1999) for the appellants' argunents

t her eagai nst .

OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to the appellants' specification and
clains, to the applied prior art, and to the respective
positions articul ated by the appellants and the exani ner.
Upon eval uation of all the evidence before us, it is our
conclusion that the evidence adduced by the exam ner is

insufficient to establish a prinma facie case of obvi ousness

with respect to the clains under appeal. Accordingly, we wll
not sustain the examner's rejection of clainms 1 to 5 and 7
under 35 U.S.C. 8 103. Qur reasoning for this determ nation

foll ows.

In rejecting clains under 35 U. S.C. 8§ 103, the exam ner

bears the initial burden of presenting a prinma facie case of

obvi ousness. See Inre Rijckaert, 9 F.3d 1531, 1532, 28

UsP@d 1955, 1956 (Fed. Cir. 1993). A prima facie case of

obvi ousness i s established by presenting evidence that would
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have | ed one of ordinary skill in the art to conbine the
rel evant teachings of the references to arrive at the clai ned

invention. See In re Fine, 837 F.2d 1071, 1074, 5 USPQd

1596, 1598 (Fed. Cir. 1988) and In re Lintner, 458 F.2d 1013,

1016, 173 USPQ 560, 562 (CCPA 1972).

Claiml1l, the sole independent claimon appeal recites a
di sposabl e wi pe-off article conprising, inter alia, a
heat - seal abl e sheet and a heat-seal abl e wi pe-off |ayer
i ncl udi ng an expanded bundl e of continuous filaments. Claiml
further recites that the wi pe-off layer is "bonded to the base
sheet [sic, the heat-seal able sheet] by a plurality of
heat-seal lines extending to cross the continuous filanents
and intermttently arranged |ongitudinally of the continuous

filanents."

Bal ch di scl oses (see, for exanple, colum 2, |lines 7-15)
a nonwoven continuous filament product which is forned into a
spread web and then is preferably dinensionally stabilized by
bondi ng and/or stitching and/or |lam nating the spread web to a

sheet material. Balch teaches (colum 4, lines 64-71) that a
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particul arly useful nonwoven continuous filament naterial is
pol yet hyl ene terephthal ate pol yester and cel |l ul ose acet at e.
Bal ch further teaches (colum 8, lines 9-15) that the sheet
mat eri al nmay be any of nunerous materials including plastic

sheet i ng.

After the scope and content of the prior art are
determ ned, the differences between the prior art and the

claine at issue are to be ascertained. Gahamyv. John Deere

Co., 383 U S 1, 17-18, 148 USPQ 459, 467 (1966).

The exam ner ascertained (answer, p. 4) that Bal ch does
not explicitly teach using a heat-seal abl e bonding nethod. 1In
our view, this is not a correct assessnment of the differences
between the prior art (i.e., Balch) and the clains at issue
(e.g., claiml1l). Based on our analysis and review of Balch
and claim1l1, it is our opinion that the only difference is the
l[imtation that the wi pe-off layer is "bonded to the base
sheet [sic, the heat-seal able sheet] by a plurality of

heat-seal lines extending to cross the continuous filanents
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and intermttently arranged |ongitudinally of the continuous

filaments."

After the exam ner ascertained the difference noted
above, the exam ner then took O ficial Notice that (answer, p.
4) that "heat-seal abl e bondi ng or enbossi ng was wel | - known and
i nt erchangeably used with other bondi ng net hods, such as
adhesive bonding, in the art of nonwoven | am nates.” The
exam ner then determ ned that

[i]t woul d have been obvious for a person having ordi nary

skill in the art to have enpl oyed a heat-seal bonding
method to stabilize the lamnate in Balch. One of
ordinary skill in the art would have been notivated to do

this in order to nodify the bonding strength and/or
texture of the nonwoven | am nate.

The appel lants argue (brief, p. 4) that there is no
di scl osure, teaching or suggestion of using a plurality of
heat-seal lines as clainmed. That is, that there is no
di scl osure, teaching or suggestion in the applied prior art
(i.e., Balch and Oficial Notice) of bonding the w pe-off
| ayer to the heat-seal able sheet by "a plurality of heat-sea

lines extending to cross the continuous filaments and
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intermttently arranged | ongitudinally of the continuous
filaments.” W agree. |In addition, even if the examner's
above-not ed determ nati on of obviousness was correct, we fail
to find any disclosure, teaching or suggestion in the applied
prior art that would have been suggestive of bondi ng Bal ch's
wi pe-of f layer to his heat-seal able sheet by "a plurality of
heat-seal lines extending to cross the continuous filanents
and intermttently arranged |ongitudinally of the continuous

filanents."

Moreover, in this case the exam ner has relied upon a
statenent of Oficial Notice in determ ning that the subject
matter of claim1l was unpatentable under 35 U.S.C. § 103.
However, the exam ner's taking of O ficial Notice was
seasonably chal l enged by the appellant in the anendnent after
final (Paper No. 9, filed July 20, 1998) and the brief. Thus,
the burden to supply evidence to support this statenent
shifted to the exam ner? and the exam ner has not supplied any

such evidence. Consequently, there is no factual basis to

2 See Manual of Patent Exam ning Procedure § 2144.03.
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support the exam ner's determ nation that the subject matter

of claim1l was obvious under 35 U S.C. § 103.

For the reasons set forth above, the decision of the
examner to reject claiml, and clains 2 to 5 and 7 dependent

t hereon, under 35 U.S.C. 8 103 is reversed.
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CONCLUSI ON

To summari ze, the decision of the exam ner to reject
claims 1 to 5 and 7 under 35 U.S.C. §8 103 is reversed.

REVERSED

| RWN CHARLES COHEN
Adm ni strative Patent Judge

BOARD OF PATENT

JOHN P. McQUADE APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

JEFFREY V. NASE
Adm ni strative Patent Judge
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