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DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clainms 1
t hrough 7, 10 and 17. Inasmuch as appellants have w t hdrawn
t he appeal of claim4 (brief, page 2), and correspondi ngly
dependent claimb5 based upon appellants’ failure to |ist
claim5 anong the appeal ed clains, the remaining clainm on

appeal are clainms 1 through 3, 6, 7, 10 and 17.
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The di scl osed invention relates to a nmethod and
apparatus for making three-di nensional color inmages or an
anagl yph! of a scene.

Claiml is illustrative of the clainmed invention, and
it reads as follows:

1. Apparatus for making three dinensional col or inmages
conpri si ng:

a. aleft and a right col or inmage source each
i mage source produci ng an output conprising three inmage
pl anes each pl ane corresponding to substantially red,
substantially green and substantially blue color information
respectively,

b. a combiner for selecting green and bl ue i nage
pl anes fromonly one of left and right imge sources and a
red i mage plane fromonly the other imge source and

conbi ning wi thout color matrixing as an out put signal,

wher eby information fromtwo i mage sources is
conmbi ned into three dinmensional color imges.

The reference relied on by the exam ner is:

Butterfield et al. (Butterfield) 4,734,756 Mar. 29, 1988

'!An anagl yph is defined in the Wbster’s New Col legiate Dictionary as
“a stereoscopic nmotion or still picture in which the right conponent
of a conposite image usu. red in color is superposed on the |eft
conmponent in a contrasting color to produce a three-dinensional effect
when vi ewed t hrough correspondingly colored filters in the form of
spectacles.” A copy of the dictionary definition is attached.
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Claims 1 through 3, 6, 7, 10 and 17 stand rejected
under 35 U.S.C. §8 103 as bei ng unpatentabl e over
Butterfield.

Reference is made to the examner’'s rejection (paper
nunber 21), the brief (paper nunmber 28) for appellants’
position in response to the rejection, and the answer (paper
nunmber 29) for the exanmi ner’s response to appellants’
position.

OPI NI ON

We have carefully considered the entire record before
us, and we will sustain the obviousness rejection of clains
10 and 17, and we will reverse the obviousness rejection of
claims 1 through 3, 6 and 7.

Appel  ants acknow edge that in Butterfield three-

di mrensi onal col or images or anaglyphs of a scene are
produced by conmbining the red image plane froma left col or
video canera with the blue and green i mage planes from a

ri ght color video canera (appellants’ declaration (paper
nunber 25), page 1, paragraph 3). Appellants argue (brief,
page 9) that Butterfield s method and apparatus differs from
the claimed nmethod and apparatus in that NTSC encoding with
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color matrixing is used in the reference. Clains 1 through
3, 6 and 7 expressly state that the inmage sources are
conbi ned wi t hout col or matri xi ng. 2

In view of the holding in In re Karlson, 311 F.2d 581,

584, 136 USPQ 184, 186 (CCPA 1963) that “om ssion of an

el ement and its function in a conbination is an obvi ous
expedient if the remaining elenents performthe sane
functions as before,” the exam ner is of the opinion (paper
nunmber 21, pages 3 and 4) that “it would have been obvi ous
for one of ordinary skill in the art to disable
Butterfield s NTSC codi ng application fromthe overal
operation of the reference s stereoscopic encoder in order
to produce a 3-D col or inmage without color matrixing for
non- NTSC di splay formats for suggested nedical and

i ndustrial applications.” The exam ner indicates (paper
nunber 21, page 3) that Butterfield “does suggest non- NTSC
applications for the stereoscopic encoder which would

require display without color matrixing (Butterfield: colum

2pppel lants’ originally filed disclosure and clai ns never expressly
state that the colors are conbined “wi thout color matrixing.” |If
there is a witten description problemw th this phrase in the clains,
then we leave it to the exanminer to resolve with the appellants.
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10, lines 59-62).” When the referenced portion of
Butterfield is read in context with the precedi ng paragraphs
in colum 10, it is quite clear that the non-NTSC
applications nmentioned by the exam ner occur after the
encoder 4 has performed NTSC/ matri xi ng functions. The

exam ner’s contentions (paper number 21, page 3) to the
contrary notw thstanding, Butterfield never states that the
“stereoscopi ¢ encoder superinposes the inmages for 3-D i mage
construction, and then perforns the NTSC coding.” Nothing
in Butterfield teaches or woul d have suggested that “[t]he
control conputer would inherently enable one of skill in
[the] art to suspend NTSC coding in the stereoscopi c encoder
(Butterfield: colum 22, lines 48-60) for effecting the
production of a 3-D imge for the non-NTSC i magi ng
applications (Butterfield: colum 10, lines 59-62)" (paper
nunmber 21, page 3). Since none of the enbodi nents discl osed
in Butterfield for conmbining colors in the manner set forth
in the clains on appeal separates out the conbining function
fromthe NTSC encoder/matrixing function in encoder 4
(Figures 1, 2, 6A and 16), we agree with the appellants’
argunment (brief, pages 7 and 9) that it would not have been
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obvious to the skilled artisan to elimnate the
NTSC/ matri xing function fromButterfield. The only
rational e of record for making such a nodification to
Butterfield is inperm ssible hindsight (brief, pages 6 and
7).

Based upon the foregoing, the obviousness rejection of
claims 1 through 3, 6 and 7 is reversed.

Turning to clains 10 and 17, we agree with the
exam ner’s statenment (paper nunber 21, page 4) that the
t hree-di nensi onal col or image nmaking in Butterfield can be
conputer controlled based upon the teachings of Butterfield
(colum 22, lines 12 through 65). Thus, the obvi ousness
rejection of clains 10 and 17 is sustained because these
claims do not preclude either the color matrixing or the
caneras used in Butterfield.

DECI SI ON

The decision of the exam ner rejecting clainms 1 through
3, 6, 7, 10 and 17 under 35 U.S.C. §8 103 is affirnmed as to
claims 10 and 17, and is reversed as to clainms 1 through 3,
6 and 7. Accordingly, the decision of the examner is

affirmed-in-part.
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No tinme period for taking any subsequent action in
connection with this appeal may be extended under 37 CFR

§ 1.136(a).
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