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! Application for patent filed Decenber 11, 1996. Accord-
ing to appellants, the application is a National stage appli-
cation under 37 U S.C. 8§ 371 of PCT/I1B95/00451, filed June 8,
1995.
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Bef ore CALVERT, McQUADE and NASE, Administrative Patent
Judges.

CALVERT, Adm nistrative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal fromthe final rejection of clains
5to 15, all the clains remaining in the application.

The appeal ed clains are drawn to a spraying
apparatus for pest control (clains 5 to 8) and a nethod for
controlling pests (clains 9 to 15). They are reproduced in
Appendi x | of appellants' brief.?

The references applied in the rejections outstandi ng

agai nst the appeal ed clains are:

Ar nt 2,814,529 Nov. 26, 1957
Kor chak 3,373,762 Mar. 19, 1968
Cunni ngham et al . (Cunni ngham 3, 889, 881 June 17, 1975
Aki et al. (Aki) 5, 063, 706 Nov. 12, 1991

Addi tional prior art applied herein in a rejection pursuant to
37 CFR § 1.196(b) is:

The adm tted prior art in the second paragraph on page 1 of
appel l ants' specification (APA).

2 W note that in claim11l, line 3, "axle" should be
--angle--. This should be corrected in any further
prosecution of this case.
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The clains on appeal stand finally rejected as

foll ows: 3

(1) Cdainms 5 and 9, anticipated by Aki, under 35 U S. C

8§ 102(b);

(2) dainms 5, 6, 8 and 9, unpatentable over Cunni nghamin view
of Arnt, under 35 U S.C. § 103(a);

(3) Cainms 7 and 10 to 15, unpatentabl e over Cunninghamin
view of Arnt and Korchak, under 35 U S.C. § 103(a).

Rej ection (1)

Appel l ants' only argunent as to this rejection is
(brief, page 3):

Aki does not recite [sic: disclose] a
structure wherein there is both a feces

fl oor and feces board and, therefore, does
not recogni ze the problem of applying a
pest-control agent in such a structure.
None of the drawings in Aki and none of
Aki's exanples of "relatively closed
spaces" (i.e., factories, offices,

3 Additional rejections (1) of clains 9 to 15 under 35
USC 8§ 112, and (2) of clains 5, 7, 9 and 10 under 35 U. S. C
8§ 102(b), nmade in the final rejection, have been w thdrawn in
t he exam ner's answer.
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war ehouses, etc.) can contain both a feces

floor and a feces board. The apparatus of

Aki, therefore, cannot be said to be

positi oned above a feces board.
This argunment is not well taken because, as the exam ner
poi nts out on page 8 of the answer, neither claim5 nor claim
9 recites both a feces floor and a feces board, but rather,
both clains recite that the apparatus "is positioned above the
hi gher of a feces floor or a feces board" (enphasis added),

and claim9 also recites applying a pest-control agent "to a
feces floor or a feces board" (enphasis added). Since the

feces board and feces

floor are claimed in the alternative, and the cattle sheds

di scl osed by Aki at col. 3, line 15, would have a feces fl oor,
claims 5 and 9 are anticipated. In this regard, we note that
for anticipation of clains, all that is required is that the
clainms "read on" sonething disclosed in a prior art reference.

Celeritas Techs. Ltd. v. Rockwell Int'l Corp., 150 F.3d 1354,

1361, 47 USPQ2d 1516, 1522 (Fed. Cir. 1998), cert. denied,

119 S. . 874 (1999). Here, the spraying apparatus of Aki is

4
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"positioned above the higher of a feces floor or a feces
board," as cl ai ned, because Aki only discloses a feces floor.
Rejection (1) will therefore be sustained.

Rej ection (2)

We agree with appellants that it would not have been
obvious, in view of Arnt, to nodify the spraying apparatus
di scl osed by Cunni nghamin the manner proposed by the
exam ner. Specifically, we do not consider that Arnt's
di scl osure of a perforated tube would have suggested to one of
ordinary skill the substitution of a perforated tube for the
nozzl e- equi pped conduit system9, 11 of Cunni ngham because
the thus-nodified systemwould not be able to maintain the
system under a positive pressure at all times. Since

Cunni ngham di scl oses that the

mai nt enance of such positive pressure is an advantage for

enabl i ng i mredi at e production of insecticide (col. 3, lines 25
to 35; col. 7, line 55, to col. 8, line 10), one of ordinary
skill would not have been notivated to substitute open
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perforations for the val ve-equi pped nozzl es which allow the
positive pressure to be held.

Nevert hel ess, we consider clains 5 and 9 to be
anti ci pated by Cunni ngham under 35 U.S.C. § 102(b). As
di scl osed by Cunni ngham the chicken house, which has hen
cages 7 and a feces floor (see "litter pits" in col. 1, line
21), has a plurality of spraying tubes 9, which are affixed to
pest-control agent-supplying neans 13, etc., and supported by
suspendi ng nmeans (col. 4, lines 31 to 33). The spraying tubes
are perforated along the longitudinal axis, as clained, in
that the bore of the arm 71 extending to each nozzle 75 (Fig.
3) constitutes a "perforation” in the tube, it being noted
that these clains do not exclude the presence of nozzles 75.

Accordingly, since anticipation is the epitone of

obvi ousness, In re Avery, 518 F.2d 1228, 1234, 186 USPQ 161,

166 (CCPA 1975), we will sustain rejection (2) as to clains 5
and 9. However, because the basic thrust of the basis of our

affirnmnce
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differs fromthat applied by the exam ner, we w || designate
our affirmance as a new ground of rejection pursuant to 37 CFR
8§ 1.196(b) in order to afford appellants a fair opportunity to

respond thereto. <. In re Myer, 599 F.2d 1026, 1031, 202

USPQ 175, 179 (CCPA 1979).

Cunni ngham does not di scl ose the various di nensions
recited in clainms 6 and 8.4 The exam ner contends that these
woul d have been obvi ous as the opti num or workabl e ranges
(answer, pages 5 to 6). However, in the view we take of this
case, we do not consider that it would have been obvious to
make Cunni ngham's "perforations” (the bores of tubes 71) the
very small size (0.1 to 0.4 nm recited in these cl ains,
noting that the bore as shown by Cunni ngham (Figs. 3 and 4) is
consi derably larger in dianmeter than nozzle opening 101, which
has a di scl osed di anmeter of .007 inches (0.178 mm) (col. 6,
lines 44 to 46). The rejection of clains 6 and 8 wll not be

sust ai ned.

4 Since claim8 is dependent on claim?7, it apparently
shoul d have been included under rejection (3), rather than
rejection (2). This discrepancy is uninportant in view of the
result reached herein.
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Rej ection (3)

The exam ner asserts as to this rejection (answer,

page 6):

Kor chak di scl oses an air-supplying neans
for supplying conpressed air (64). It
woul d have been an obvi ous substitution of
functional equivalents to enploy the air-
suppl yi ng neans for supplying conpressed
air of Korchak in the invention of

Cunni nghamet al. and Arnt. Also, it would
have been obvious to a person of ordinary
skill in the art at the tinme the invention
was made to enploy the air-supplying neans
for supplying conpressed air of Korchak in
the invention of Cunninghamet al. and Arnt
in order to provide neans for both evenly
distributing the liquid at high pressure
and purging the tubes when desired with air
to push the undesired matter fromthe

t ubes.

In light of our discussion, supra, concerning rejection (2),
we do not consider Arnt to be persuasive of obviousness. On
t he other hand, we conclude that clains 7, 10, 12 and 13 would

have been obvi ous over Cunninghamin view of Korchak. As
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di scussed above, Cunni ngham di scl oses tubes with perforations,
as broadly recited. Since Korchak discloses the use of
conpressed air to purge lines in between different nmaterials
to prevent contam - nation (col. 1, lines 22 to 25; col. 3,
line 29, et seq.), it would in our view have been obvious to
add a conpressed air supply to the spraying tubes of

Cunni ngham to purge the tubes and

prevent contam nati on between different insecticides. Such
a nodi fication of the Cunni ngham system woul d have been sug-

gested to one of ordinary skill by Korchak's disclosure of an
air purge system and the obvious advantages to be gai ned
t herefrom

The rejection of claim1l1l will not be sustained,
since the clained perforation hole dianmeters would not have
been obvi ous for use in the Cunni ngham apparatus. See the
previ ous di scussion concerning clains 6 and 8.

The rejection of clains 14 and 15 wll not be

sust ai ned because the limtations recited in these two cl ai ns
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are not disclosed by Cunni ngham nor woul d they have been

obvious in view of Arnt or Korchak.

7, 10, 12
rejection
rejection
ground of

Rej ecti on

As a result, we will sustain the rejection of clains
and 13, but not of clainms 11, 14 and 15. As wth
(2) of clainms 5 and 9, supra, the sustained

of clains 7, 10, 12 and 13 will be designhated a new
rejection pursuant to 37 CFR 8 1.196(b).

Pursuant to 37 CFR 8§ 1.196(b)

Pursuant to 37 CFR 8 1.196(b), clains 14 and 15 are

rejected under 35 U. S.C. § 103(a) as unpatentabl e over

Cunni ngham

in view of Korchak and APA. The Korchak reference is applied

as in rejection (3) above.

Claim1l4 recites that the henhouse is a chick type,

mul ti stage henhouse. Since the APA discloses that the known

henhouse is "usually constructed according to the style of

chick type multistage wi ndowl ess henhouse" (page 1, lines 11

to 13), it would have been obvious to apply the Cunni ngham

10
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i nsecticide spraying systemto such a henhouse, since it is
di scl osed as generally applicable to caged chi cken houses
(col. 1, line 10).

Claim15 recites that the pest-control agent "is
sinmul taneously applied to said feces floor and said feces
board.” In the Cunningham system it is disclosed that the
i nsecticide, which is atom zed into the atnosphere, "condenses
on surfaces of the prem ses” (col. 2, line 66) and gives the
beneficial result of "larvae free surfaces in the pren ses”
(col. 3, Iine 5). As stated in the precedi ng paragraph, it
woul d have been obvious to utilize the Cunni ngham systemin
henhouses generally, and according to the APA, known henhouses
have feces boards therein (page 1, lines 18 to 23).

Therefore, in using the Cunni ngham system the nethod recited
in claim15 woul d be perforned because the atom zed
i nsecticide woul d condense on the surface of the feces boards

as well as on the feces fl oor.

Concl usi on

11
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The exam ner's decision to reject clains 5 and 9
under 35 U.S.C. 8§ 102(b) is affirnmed, and his decision to
reject clains 5 to 15 under 35 U. S.C. 8 103(a) is affirnmed as
toclainms 5, 7, 9, 10, 12 and 13, and reversed as to clains 6,
8, 11, 14 and 15. The affirmance of the rejection of clains
5 7, 9, 10, 12 and 13 under 8 103 is designhated as a new
ground of rejection pursuant to 37 CFR 8§ 1.196(b). dains 14
and 15 are rejected pursuant to 37 CFR 8§ 1.196(b).

In addition to affirmng the examner’s rejection
of one or nore clains, this decision contains a new ground of
rejection pursuant to 37 CFR § 1.196(b) (anmended effective
Dec. 1, 1997, by final rule notice, 62 Fed. Reg. 53, 131,
53,197 (Cct. 10, 1997), 1203 Of. Gaz. Pat. & Trademark O fice
63, 122 (Cct. 21, 1997)). 37 CFR § 1.196(b) provides that
“[a] new ground of rejection shall not be considered final for
pur poses of judicial review”

Regarding any affirmed rejection, 37 CFR § 1.197(b)
provi des:

(b) Appellant may file a single request for

rehearing wwthin two nonths fromthe date
of the original decision.

12
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37 CFR 8§ 1.196(b) al so provides that the appellants,

WTH N TWO MONTHS FROM THE DATE OF THE DECI SI ON, nust exercise

one of the following two options with respect to the new
ground of rejection to avoid termnation of proceedings (37
CFR 8 1.197(c)) as to the rejected cl ains:
(1) Submt an appropriate anmendnent of
the clains so rejected or a show ng of
facts relating to the clains so rejected,
or both, and have the matter reconsi dered
by the exam ner, in which event the
application will be remanded to the
exam ner.
(2) Request that the application be
reheard under 8§ 1.197(b) by the Board of
Pat ent Appeal s and Interferences upon the
same record.
Shoul d the appellants el ect to prosecute further
before the Primary Exam ner pursuant to 37 CFR 8§ 1.196(b) (1),
in order to preserve the right to seek review under 35 U. S. C
88 141 or 145 with respect to the affirmed rejection, the

effective date of the affirmance is deferred until concl usion

of the prosecution before the exam ner unless, as a nere

13
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incident to the limted prosecution, the affirned rejection is
over cone.

If the appellants el ect prosecution before the
exam -ner and this does not result in allowance of the
appl i cation, abandonnment or a second appeal, this case should

be returned to

the Board of Patent Appeals and Interferences for final action
on the affirnmed rejection, including any tinely request for
reheari ng thereof.

No tinme period for taking any subsequent action in

con-nection with this appeal may be extended under 37 CFR §

1.136(a).
AFFI RVED- | N-PART - 37 CFR 8§ 1.196(b)
| AN A. CALVERT )
Adm ni strative Patent Judge )
)
)
)  BOARD CF
PATENT
JOHN P. McQUADE ) APPEALS AND

14
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Adm ni strative Patent Judge

| NTERFERENCES

JEFFREY V. NASE
Adm ni strative Patent Judge

| AC: psb

15
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M chael W dynn et al.
Pat ent Depart nent

Ci ba- Gei gy Corporation
520 White Pl ains Road
P. 0. Box 2005

Tarrytown, NY 10591-9005
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