TH S OPI Nl ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was not witten for
publication in a law journal and (2) is not binding precedent of the Board.
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Bef ore COHEN, FRANKFORT and CRAWFORD, Adnini strative Patent
Judges.

COHEN, Adninistrative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal fromthe final rejection of clains 1
through 9, all of the clains in the application. 1In the

answer (page 2), the exam ner indicates that finally rejected

1 ppplication for patent filed April 16, 1996.
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dependent clainms 8 and 9 are now objected to but would

ot herw se be

allowable if rewitten in independent form It follows that

only clainms 1 through 7 are before us for appellate review.

Appel l ants’ invention relates to a notion transmtting
device for controlling an internal conbustion engi ne by neans
of an accel erator pedal. A further understanding of the
i nvention can be derived froma reading of exenplary claiml,
a copy of which appears in the APPENDI X to the brief (Paper

No. 6).

As evidence of anticipation, the exam ner has applied the

docunent specified bel ow

Tanaki 5, 509, 396 Apr. 23, 1996
(filed Apr. 12, 1994)

The followng rejection is before us for review

Claims 1 through 7 stand rejected under 35 U . S.C. §
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102(e) as being anticipated by Tanmaki. According to the
exam ner (Paper No. 4, page 5), since the forces are applied
“simlarly” in Fig. 2 of Tamaki, Tamaki’s forces are as

parallel as the ones in the instant application.

The full text of the examner’s rejection and response to
the argunent presented by appellants appears in the fina
rejection and answer (Paper Nos. 4 and 9), while the conplete
statenment of appellants’ argunment can be found in the brief

and reply brief response (Paper Nos. 6 and 10).°?2

OPI NI ON

In reaching our conclusion on the aniticipation issue
raised in this appeal, this panel of the board has carefully
consi dered appellants’ specification and clains, the applied

patent and the respective viewpoints of appellants and the

2 In response to an order for conpliance (Paper No. 12), appellants submtted a
suppl enment to the appeal brief (Paper No. 13). In that supplenent, it is specified that
the real party in interest is the party named in the caption of the brief. Thus, we
under stand appellants to nmean that the real party is “Dieter Papenhagen et al”.

However, contrary to this indication is the statement in the original specification
(page 1, lines 6,7) that there is an “assignee of the present invention”. This
di sparity shoul d be renedi ed.
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exam ner. As a consequence of our review, we make the

determ nati on which foll ows.

We reverse the examner’s rejection under 35 U S. C
8§ 102(e). Wile this panel of the board fully appreciates the
exam ner’ s viewpoint, as revealed by the comentary in the
answer (pages 4 and 5) and the showing in Attachnments “A’” and
“B", for the reasons set forth below we differ in our

concl usion that the Tamaki patent is not an anticipation.

Anticipation is established only when a single prior art
ref erence discloses, either expressly or under principles of
i nherency, each and every elenent of a claimed invention. See

In re Schreiber, 128 F. 3d 1473, 1477, 44 USPQ2d 1429, 1431

(Fed. Cir. 1997); In re Paulsen, 30 F.3d 1475, 1478-79, 31

USPQ2d 1671, 1673 (Fed. Cr. 1994); In re Spada, 911 F.2d 705,

708, 15 USPRd 1655, 1657 (Fed. Cir. 1990); and RCA Corp. V.

Applied Digital Data Sys., Inc., 730 F.2d 1440, 1444, 221 USPQ

385, 388 (Fed. Cir. 1984). However, it nust be kept in mnd
that an antici pation cannot be based upon teachings in a

reference that are vague or anbiguous. See In re Turlay, 304

4
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F.2d 893, 899, 134 USPQ 355, 360 (CCPA 1962).

Appel I ants’ underlying disclosure (page 1) specifies that
the principal object of the invention is to inprove the drive
arrangenent for a notion transm ssion device in such a way
that the drive shaft is subject to little nmechanical stress
and wear. More specifically, appellants indicate
(specification, page 2) that a special arrangenent and design
of the return spring provides a drive neans which keeps the
“transverse forces on the drive shaft extrenely small”
Appel l ants make it clear (specification, page 4) that a
parallel force relationship results in an equilibrium of
forces such that the stress on the friction bearings 5, 6 of

the drive shaft 4 is relatively small

Claim1 on appeal, the sane, sole independent claimas
originally filed in the application, sets forth a notion

transmtting device conprising, inter alia, a pull nenber

linking a control |ever to an accelerator pedal, and a return
coil spring having one end engaged with the control |ever and
the other end engaged with a support bracket “at |ocations

5
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such that the force acting on said bracket by said return
spring extends along a line which is parallel to the direction
of the force applied to said control |ever by said pull nenber

but in opposite direction.”

As el aborated upon below, we are in basic agreenent with
the view of appellants (brief, page 3) that in the Tamak
docunment “[n]o consideration is given to providing the |east
possi bl e bearing forces and no structure is shown or descri bed

whi ch woul d provide such a result.”

Qur review of the throttle valve actuating apparatus of
Tamaki reveals silence on any concern for the transverse
forces acting on the shaft 3 and, nore particularly, a |ack of
an express or inherent teaching of the required parallel force
relationship of claiml, as recited, supra. While the Tanmaki
di scl osure explicitly addresses bearings 5 (colum 4, lines 3
t hrough 8), hooking portions of two springs for hooking to
projecting portions 13 and 4a (columm 10, |ines 60 through
63), and certain forces acting on end portions of the return
spring menber (colum 11, lines 19 through 26), we find that

6
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the descriptive portion of the Tamaki specification and the
showng in Figs. 1 and 2 sinply do not fairly teach a return
coil spring having one end engaged with the control |ever and

the other end engaged with a support bracket at |ocations such

that the force acting on said bracket by said return spring
extends along a line which is parallel to the direction of the
force applied to said control |ever by said pull nmenber but in
opposite direction, an express requirenent of claiml. It
woul d be inappropriate conjecture to conclude that the
draftsman’s depiction of the invention in the draw ng of

Tamaki teaches the force relationship now claimed. Lacking a

sound evidentiary basis, the rejection of

the clains on appeal under 35 U S.C. 8§ 102(e) cannot be

sust ai ned.

The deci sion of the examner is reversed.

REVERSED



Appeal No. 99-1752
Application 08/632, 955

N

| RWN CHARLES COHEN )
Adm ni strative Patent Judge

BOARD OF PATENT
CHARLES E. FRANKFORT

Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES

MURRI EL E. CRAWORD
Adm ni strative Patent Judge

N N N N N N N N N N N

| CC/ ki s

Kl aus J. Bach
4407 Twi n Oaks Lane
Murrysville, PA 15668



Appeal No. 99-1752
Application 08/632, 955



