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The opinion in support of the decision being entered today was
not witten for publication and is not binding precedent of
t he Board.
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DECI SI ON ON APPEAL
This is a decision on an appeal fromthe exam ner’s fi nal
rejection of clains 1-13, all the clains currently pending in

t he application.
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Appel lants’ invention pertains to “product dispensers,
and nore particularly, to a dispensing cover for [a] dispenser
for a creamor gel deodorant product in which the product is
advanced within a sleeve to such a di spensing cover”
(specification, page 1). A further understanding of the
i nvention can be derived froma reading of exenplary claim 1,
which is reproduced in the appendi x to appellants’ brief.

The references of record relied upon by the exam ner as

evi dence of obvi ousness are:

C ark 1, 017, 957 Feb. 20, 1912
Jakubowski 2,917, 765 Dec. 22, 1959
Laauwe 4, 230, 240 Cct. 28, 1980
Lathrop et al. (Lathrop) 5, 073, 057 Dec. 17
1991

Bi hl er! (French) 1,441, 112 Apr. 25, 1966
Mur phy ( EP) 0 100 204 Feb. 8, 1984

Clainms 1-13 stand rejected under 35 U S.C. § 103 as being
unpat ent abl e over Murphy in view of Laauwe, Lathrop, Bihler,

Jakubowski and d ark.

'Qur understanding of this French | anguage docunent is
derived froma translation prepared in the Patent and
Trademark Office. A copy of the translation is included as an
attachnent to this decision
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Claim 1, the sole independent claimon appeal, calls for

a di spensing cover for a product dispenser, conprising

a relatively thick done portion with an external top
surface and an internal underside surface, a
depending skirt portion co-joined? with the done
portion about a peripheral edge thereof, . . . and
a weakened relatively thin area formed in the cover
about said peripheral edge acting as a peri pheral
hinge to permt the done portion to flex into
contact with the product when a force is exerted
agai nst said external top surface . . . and to
return to its original unflexed position out of
contact with the product when the force is renoved .
[ Enphasi s added. ]

Mur phy, the examner’s primary reference, pertains to an
applicator for creanms and viscous liquids (translation, page
1). The applicator includes a dispensing cap 24 that
corresponds generally to the claimed dispensing cover. Mirphy
describes cap 24 as foll ows:

As shown nore particularly in Fig. 2, the cap 24
has an outer section 27, which is relatively
thick[,] and an inner section 28 which is thin. At
the center of the inner section there is provided an
orifice 29. The cap 24 is made of a material which
is strong and resilient so that if the inner section
28 is pressed it will bend inwardly toward the
contai ner 10, but when released will resune its
original shape. [Page 4; enphasis added.]

2\\¢ consider the term“co-joined” to nean that the
depending skirt portion and the done portion are joined.
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It is thus apparent that the clainmed cover conprises a
relatively thick donme portion surrounded by a relatively thin
peri pheral hinge area, whereas the cap 24 of Mirphy conprises
arelatively thin inner or done portion 28 surrounded by a
relatively thick outer portion 27. Notw thstandi ng the above,
t he exam ner has taken the position that the clainmed cover
does not distinguish over Murphy. This is so because,
according to the examner, “the [clain term nol ogy
‘relatively thick done portion’ and ‘weakened relatively thin
area’ are not distinguish[able], and could be the sane
t hi ckness (see Seattle Box Company v Industrial Crating
Packing Inc. 221 USPQ 568)” (answer, page 3). Based on this
interpretation, the exam ner considers that “[p]ortion #28 [ of
Murphy] is a ‘weakened relatively thin area fornmed in the
cover’ #24. Portion #28 would al so appear to be a ‘relatively
thick done portion’.” (answer, pages 4-5). In what appears to
be an alternative rationale in support of the rejection, the
exam ner further maintains that it would have been obvious to
provi de a peripheral weakened area about the inner portion 28
of Murphy to inprove the flexibility thereof in view of the

weakened peripheral areas P and P of Laauwe.
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Concerning the examner’s first position, nanely, that
the claimlanguage “relatively thick” donme portion and
“relatively thin” area form ng a peripheral hinge can both be
si mul t aneously read on inner section 28 of Mirphy, while
appel  ants’ cl ai m|language does not state precisely what the
t hi ckness of the done portion and the thickness of the hinge
area are, or how rmuch thicker the done portion is than the
hinge area, it is nevertheless crystal clear that the
rel ati onship between the thicknesses of these parts of the
cover are such that the donme portion is thicker than a
surrounding area that acts as a hinge. Nothing in Seattle Box

Co. v. Industrial Crating & Packing, Inc., 731 F.2d 818, 221

USPQ 568 (Fed. Cir. 1984)3 cited by the exam ner in support
of his first theory of obviousness, justifies the strained
cl ai m |l anguage interpretation proposed by the exani ner.
Because the inner section 28 of Murphy is of uniform

t hi ckness, it cannot sinultaneously satisfy both the

“relatively thick” and “relatively thin” limtations of claim

3Seattl e Box stands for the proposition that when words of
degree are used in a claim the specification should be
consulted for determ ning some standard for measuring that
degr ee.
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1, which require two different thicknesses. Moreover, since

the inner section 28 of Murphy is expressly stated to be

t hi nner than the peripheral outer section 27, sections 28 and
27 of Murphy have precisely the opposite thickness
relationship as is called for in claim1l. Accordingly, we
cannot accept the examner’s first rationale, nanely, that

claim1 does not structurally define over Mirphy.

As to the examiner’s alternative theory of obviousness,
Laauwe pertains to an applicator for a viscous product
conprising a valve head having a thin flat wafer 4
stationarily supported by a set of spokes 5, and an
el astically deflectable diaphragm 7 having a central opening 8
and an annul ar hinge in the formof a pleat P or reduced wall
t hi ckness R connecting the diaphragmto a depending flange 9.
Laauwe describes the operation of the valve head as foll ows:

: [ The] hinging action [of P or R] results in

t he di aphragm extendi ng fromthe annul ar hi ngi ng

portion to the central opening 8 noving with a

SW ngi ng action when the product to be dispensed is

pressuri zed by squeezing of the bottle, resulting in

t he di aphragni s openi ng having a slight sw nging or

W ping action with respect to the val ve seat forned
by the wafer 4.
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The di aphragm structurally tends to resist

bendi ng when a vi scous product applies pressure to

its inside or bottom displacenent of the di aphragm

required for val ve opening being obtained largely if

not entirely via the annul ar hinging portion of the

flange which is free fromrestraint to radial

elastic flexure. [Colum 3, line 68 to colum 4,

line 12.]

Wi |l e both Murphy and Laauwe pertain to di spensing caps
that act as applicators, the manner in which they operate to
cut off the flow of product is markedly different. The
applicator of Murphy functions like the present invention in
t hat, when product application has been conpleted, the
applicator is renoved fromthe coated surface of the skin,
thereby relieving pressure fromthe cap and all owi ng the thin,
resilient inner section 28 to spring back to its original
shape. This |eaves an air space 34 between the orifice 29 and
the inner section of the liquid, which acts as a reservoir to
receive liquid material caused to expand fromthe interior of
t he contai ner by changes of tenperature and pressure, thereby
avoi di ng undesired extrusion of such material through orifice
29 (Murphy, paragraph spanning pages 4 and 5). In Laauwe, the
central opening 8 of the diaphragm and the wafer 4 act as a
valve to close off the flow of viscous product when the

contents of the container is relieved of pressure by ceasing
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to squeeze the container. Based on the disparate manners in
whi ch the applicators of Mirphy and Laauwe operate in both
di spensing and cutting off the flow of product, there is no
apparent reason, or need, for incorporating the weakened
portion of Laauwe into Mirphy, as proposed by the exani ner.
We therefore will not support the examner’s alternative

t heory of obvi ousness.

The additional references cited by the exam ner agai nst
the clai ns have been consi dered but do not nake up for the
deficiencies of Murphy and Laauwe di scussed above. Bihler is
directed to a valve type closure, operates in a manner simlar
to Laauwe, and is no nore pertinent then Laauwe. Jakubowski
and C ark disclose slot-1ike dispensing openings and slit-Ilike
di spensi ng openi ngs, respectively, but are not otherw se
pertinent to the obviousness issue at hand. The rel evance of
Lat hrop i s not under st ood.

In light of the foregoing, we will not sustain the
standing rejection of claim1, or clains 2-13 that depend
therefrom as bei ng unpatentable over the applied references.

The decision of the examner is reversed.

REVERSED
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