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precedent of the Board.
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Deci si on _on Appeal

This appeal is fromthe final rejection of clains
15-26 and 28-80, all of the clainms pending in the
application.

The invention pertains to a fault-tolerant storage
device. Clainms 15, 37 and 67 are illustrative and read as
fol |l ows:

15. A fault tolerant storage subsystem conprising:

a first tier of failure independent data storage
units coupled to a storage controller; and

a second tier of at |east one failure independent
data storage units coupled to at |east one of said
failure independent data storage units in said first tier
for providing further fault tol erance thereto.
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37. A storage subsystem conpri sing:

a storage controller coupling a central processing
unit to a plurality of data storage units in a redundant
array, at |east one of said data storage units having an
access tinme that is different fromat |east another of
said storage units, said storage controller operative for
placing primarily accessed data on a fastest one of said
failure i ndependent data storage units.

67. A fault tolerant storage subsystem conpri sing:

a plurality of failure independent data storage units
coupled to a storage controller in a redundant array,
said plurality of failure independent data storage units
conprising at |least first and second data storage units
havi ng substantially differing Read and Wite cycle
tinmes.

The references relied upon by the exam ner are:

Brant et al. (Brant) 5,274,799 Dec. 28,
1993

(filed Jan. 4,
1991)
Brownst ei n, Subsystem Offers PCs Fault Tol erance,
| nfoworld, v. 9, n. 28, p. 21, July 13, 1987.

Clainms 15-26 and 28-80 stand rejected under 35
Uu.S. C
8§ 103 as bei ng unpatentable over Brant in view of
Br ownst ei n.

The respective positions of the exam ner and the
appellant with regard to the propriety of this rejection
are set forth in the exam ner’s answer (Paper No. 15) and
the appellant’s brief (Paper No. 14) and reply brief
(Paper No. 16).

Appellant’s | nvention

Appel lant’s invention is adequately described at
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pages 2-4 of the brief.

G oupi ng of Clains

Appel | ant provides the foll owi ng groupi ng of clains:
Group I, whose independent clains are primarily
limted
to providing further fault tolerance to a fault tolerant
storage array, conprising clains 15-36 [sic: 15-26 and
28-36],

Group Il, whose independent clains are primarily
limted to providing different access tines, conprising
clainms 37-47 and 59-73, and

Group IIl, whose independent claimis primarily
limted to different access tinmes and to the manipul ation
of nost frequently accessed data bl ocks and redundancy
bl ocks, conprising clains 48-58 and 74-80.

Opi ni on

After consideration of the positions and argunents
presented by both the exam ner and the appellant, we have
concluded that the rejection should not be sustained.

Obvi ousness cannot be established by conbining the
teachings of the prior art to produce the clained
i nvention, absent some teaching or suggestion supporting
t he combi nation. Under section 103, teachings of
references can be conmbined only if there is sone

suggestion or incentive to do so. |In re Fritch, 972 F. 2d

1260, 1266, 23 USPQ2d 1780, 1783, 1784 (Fed. Cir. 1992).

We agree with appellant’s argunent to the effect
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that there is no notivation for conbining the teachings
of Brant and Brownstein. The abstract conprising the
Brownstein reference teaches a caching hard disc
subsystem bundl ed with “Fault Freedom software, which
offers 2 levels of fault tolerance.” This software
“gives fault tolerance capabilities to users of |BM PCs,
XTs, ATs and conpatibles.” Accordingly, in Brownstein,
this software is applied to conputer systens, and there
is sinply no suggestion to conbine such software with
significantly different apparatus such as a basic storage
system conprising the failure i ndependent storage units
S1-S5 taught by Brant.

Furthernmore, even if there were a suggestion or
notivation to conmbi ne the teachings of the references, it
is not established that conbining Brownstein's teaching
with Brant woul d have resulted in the claimed subject
matter. Wth respect to independent clainms 15 and 26 of
aforenenti oned Goup I, it has not been established that
t he conbination would result in a second tier of at |east
one failure independent data storage unit for providing
further fault tolerance. Brownstein nerely refers to a
caching hard disc subsystem which provides two | evel s of
fault tol erance. The subsystem m ght be a single hard
di sc, which would form but one tier of the clained two
tier subsystem As to the independent clainms 37, 59 and
67 of Group Il, it has not been shown that the

conmbi nati on would result in failure independent storage
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units in a redundant array, with one of the units having
substantially differing read and wite cycle tines.
Lastly, as to the independent clains 48 and 74 of G oup
11, it has not been established that the conbination

t eaches providing different access tines in

conbi nati on with mani pul ating nost frequently accessed

dat a bl ocks and redundancy bl ocks.

REVERSED

STANLEY M URYNOW CZ JR. )
Adm ni strative Patent Judge )

PATENT
JERRY SM TH
Adm ni strative Patent Judge )
| NTERFERENCES

N N N’

LEE E. BARRETT
Adm ni strative Patent Judge )
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