THI'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was not witten for
publication in a law journal and (2) is not binding precedent of the Board.
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1 Application for patent filed Novenber 30, 1995. According to appellants, the
application is a National stage application under 35 U S.C. 371 of PCT/EP95/01016 fil ed
March 18, 1995.
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This is a decision on appeal fromthe examner's fina

rejection of clainms 3 and 4, the only clains remaining in the

application. Cains 1 and 2 have been cancel ed.

Appel l ants’ invention relates to a nethod for
automatically triggering flushing of a urinal with water.
expl ai ned on page 2 of the specification,

[With the inventive nethod a flushing event is
triggered, independent of the respective absolute
tenperature within the siphon and even for slow
tenperature changes due to heating or cooling of the
anbi ent air, when the speed of the tenperature
change, i.e., the change of the detected tenperature
over tinme, exceeds a certain preset value, for
exanpl e, due to introduction of urine or waste water
into the urinal. Since with the inventive nmethod it
is not the absolute tenperature, but the tenperature
increase over tine that is detected with the aid of
the control and conputing device, the invention
prevents extraneous flushing events which could be
caused by an increase or decrease of the absolute
tenperature resulting fromheating or cooling of the
anbi ent air and detected by the tenperature sensor.
On the other hand, a relatively small change of the
tenperature gradient, for exanple, a tenperature
change of 0.2°C per second, is sufficient to trigger
the desired flushing event because such a change of
the tenperature gradi ent cannot be caused by heating
or cooling with anbient air, but exclusively by
i ntroduci ng urine or waste water.
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I ndependent claim3 is representative of the subject
matter on appeal and a copy of that claimnmay be found in the

Appendi x to appellants’ brief.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ains are:

Egl i 3,751, 736 Aug. 14,
1973
Li ssau? 4, 309, 781 Jan. 12,
1982

Claim3 stands rejected under 35 U.S.C. §8 103 as being
unpat entable over Egli. In both the final rejection (Paper

No. 9, page 2) and the exam ner’s answer (Paper No. 16, page

2 \Wile this reference was not separately listed by the exam ner on page 3 of the

answer as “relied upon in the rejection of clainms under appeal,” it is clear froma
review of the record that it is still being relied upon in the rejection of claim4 on
appeal. The examiner's failure to list this reference and the rejection of claim4

under 8 103 in the exam ner’s answer appears to be an oversi ght based sonehow on
appel lants’ indication in the brief (page 4) that clains 3 and 4 “are to stand or fal
together.” Thus, we have considered both the Lissau reference and the rejection of
claim4 relying thereon in deciding this appeal

3
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4), the exam ner has urged that “[t] he nornal
i nstall ation/operation of the Egli urinal would render the

met hod for triggering a flushing event, as clained, obvious.”

Claim4 stands rejected under 35 U.S.C. §8 103 as being

unpat ent abl e over Egli in view of Lissau.

Rat her than reiterate the exam ner's full statenent of
t he above-noted rejections and the conflicting viewpoints
advanced by the exam ner and appellants regarding the
rejections, we nake reference to the exam ner's answer (Paper
No. 16, mail ed
January 26, 1998) for the reasoning in support of the
rejections, and to appellants’ brief (Paper No. 15, filed
Decenber 16, 1997) and reply brief (Paper No. 17, filed March

30, 1998) for the argunents thereagainst.

OPI NI ON

In reaching our decision in this appeal, we have given

careful consideration to appellants’ specification and cl ai s,
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to the applied prior art references, and to the respective
positions articul ated by appellants and the examner. As a
consequence of our review, we have nmade the determ nation that
the examner’'s rejections will not be sustained. Qur reasons

fol | ow.

Li ke appellants, we see no disclosure, teaching or
suggestion in Egli concerning a nethod of triggering a urina

flushing event based on a cal cul ated or determ ned tenperature

gradi ent exceeding a preset |imt. |Indeed, as urged by
appellants in their reply brief, it appears that the system of
Egli is incapable of determ ning a tenperature gradient, since
it has no structural feature which would allow (or be capabl e
of ) calculating or determning a tenperature gradient. The
exam ner’s position in the answer (page 4) that the control of
Egli “may be (should such be selected) responsive to a
tenperature change over tine” and that “[t]he control, then,
woul d be operable for ‘determining’ a tenperature gradient
since the sensed changing tenperature can only initiate
flushing when a preset tinme period has been surpassed,” in our

opinion, is clearly based on inperm ssible hindsight gained
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only fromfirst having viewed appellants’ disclosure, since
there is nothing in Egli which woul d have been suggestive to
one of ordinary skill in the art of selecting tenperature
gradient as a paraneter of interest in controlling automatic
triggering of flushing of a urinal with water. As for the
exam ner’s reference in the rejection of claim3 to Egl
colum 1, lines 53-56, and colum 4, |ines 47-50, we share
appel l ants’ view as expressed on pages 4 and 5 of the reply

bri ef.

For the above reasons, we will not sustain the examner’s
rejection of claim3 on appeal under 35 U S.C. 8 103 based on

Egli.

Havi ng further reviewed the reference to Lissau, relied
upon by the examner in the 8 103 rejection of dependent claim
4, we find nothing therein which provides that which we have
f ound
above to be lacking in Egli. Accordingly, the exam ner’s
rejection of claim4 on appeal under 35 U S.C. 8 103 based on

Egli in view of Lissau will |ikew se not be sustai ned.
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The deci sion of the examner is reversed.

REVERSED

JAMES M MElI STER
Adm ni strative Patent Judge

BOARD OF PATENT
CHARLES E. FRANKFORT

Adm ni strative Patent Judge APPEALS AND

| NTERFERENCES

JOHN F. GONZALES
Adm ni strative Patent Judge
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