The opinion in support of the decision being entered today
(1) was not witten for publication in a |l aw journal and
(2) is not binding precedent of the Board.
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DECI S| ON ON APPEAL

This is an appeal fromthe final rejection of clains 6-
14. daim15, the other claimremaining in the present
appl i cation, stands w thdrawn from consideration. Since the
exam ner has withdrawn the rejection of clains 6-14 under 35
US C 8§ 112, first paragraph, and only clains 6, 8, 10 and 12
remain rejected under 35 U S.C. § 103, appellant's appeal of
claims 7, 9, 11, 13 and 14 is noot. The exam ner has

indicated the allowability of clains 7, 9, 11, 13 and 14.
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The present application is a division of U S Serial No.
07/971,488, filed 11/4/92. An appeal was taken to this Board
in the parent application (Appeal No. 1995-2202). The present
and prior appeals involve different issues regarding the
subject matter clained and the prior art applied by the
exam ner.

Appel lant's now clained invention is directed to a nethod
of form ng a polyurethane foamthat is suitable for a wound-
contacting layer. The polyurethane is formed by m xi ng one
part by wei ght of an isocyanate-capped prepol yner and 0.012 to
0.21 parts by weight of a solid rubber latex in addition to
wat er .

Appeal ed clains 6, 8, 10 and 12 stand rejected under 35
U S.C. 8§ 103 as being unpatentabl e over Wod or Arnason.

Upon careful consideration of the opposing argunents
presented on appeal, we concur with the appellant that the
exam ner's rejection is not sustainable.

The exam ner appreci ates that neither Wod nor Arnason
di scl oses form ng a pol yurethane foam by m xing the relative
anount s of isocyanate-prepolyner and solid rubber latex, i.e.,
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bot h Whod and Arnason "incorporate a greater anount into their

formul ati on than appellant incorporates into her formulation.”

(page 6 of answer, third paragraph). However, since the
references teach that the resilient properties of the foam can
be altered by varying the anount of the |atex incorporated

t herein, the exam ner reasons that "the variance of a result
effect variable, such as quantity of |atex used, amounts to an
obvious nodification well wthin the capabilities of the
skilled artisan.” (page 6 of answer, third paragraph).

The flaw in the examner's rejection is that the exam ner
has failed to point to any suggestion in the prior art that
using a |l esser anmpbunt of l|atex than that disclosed by Wod and
Arnason would result in a foamthat is suitable for contacting
a wound. Stated otherw se, the exam ner has not established
why one of ordinary skill in the art would have been notivated
to reduce the anount of rubber |atex disclosed by Arnason and
Wod to forma pol yurethane foam for contacting a wound. Wod
di scl oses that his polyurethane foamis suitable for making
ear plugs, tampons and packagi ng, and specifically teaches
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that using less than 40 parts of |atex per 100 parts of
prepolyner results in the resiliency of the foam being
"undesirably high" (see colum 2,

lines 5-8). Arnason, on the other hand, is directed to maki ng
a

squeezabl e toy with di nensional nenory from pol yurethane foam

and the reference provides no teaching or suggestion that
utilizing a rubber latex in the clainmed amounts woul d render
t he pol yuret hane foam suitable for contacti ng wounds.

Hence, although the exam ner is correct in stating that
the applied prior art teaches that using | ess than the
di scl osed rubber results in the foam having a hi gher
resiliency, the exam ner has not established why one of
ordinary skill in the
art would have had a practical reason to do so.

Based on the foregoing, the exam ner's decision rejecting
the appealed clains is reversed.

REVERSED
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