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DECI SI ON ON APPEAL

This is a decision on appeal fromthe exam ner’s final
rejection of clains 13 and 14, the only clainms remaining in
the application. Cdainms 1-12 have been cancel ed.

Appel lants’ invention relates to a sanitary toilet system
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wi th a manual punp providing flush water to the toilet. O

i nportance to appellants is the fact that the manual punp has
a piston that is in a clearance relation with the cylinder,

t hereby reducing the force required for operating the punp. A
copy of appealed clains 13 and 14, as they appear in the
Appendi x of appellants’ brief, is attached to this decision.

The sole prior art reference of record relied upon by the
examner in rejecting clainms 13 and 14 is:

Tar nawsKki 971, 803 Cct. 4,
1910 Clainms 13 and 14 stand rejected under 35 U. S. C
102(b) as being anticipated by Tarnawski .

Rat her than reiterate the exam ner’s expl anati on of the
above-noted rejection and the conflicting viewoints advanced
by the exam ner and appellants regarding the rejection, we
make reference to the exam ner’s answer (Paper No. 18, nmuailed
Novenber 12, 1997) for the reasoning in support of the
rejection, and to appellants’ brief (Paper No. 17, filed
Sept enber 29, 1997) and reply brief (Paper No. 19, filed
January 15, 1998) for the argunents thereagainst.

OPI NI ON
In reaching our decision in this appeal, we have given
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careful consideration to appellants’ specification and cl ains,

to
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the applied prior art reference, and to the respective
positions articul ated by appellants and by the examner. As a
consequence of this review, we have nade the foll ow ng

det er mi nati ons:

Bef ore addressing the exam ner's rejection specifically,
we note that on page 4 of the brief, appellants have indicated
that ?claim14 is nore limted than claim13" and thus "nore
patentable than claim 13." 1In contrast to the exam ner, we
understand this statenent by the appellants to indicate that
clainms 13 and 14 shoul d not be grouped together. Therefore we
shall treat clains 13 and 14 separately.

An anticipation under 35 U.S.C. 102(b) is established
when a single prior art reference discloses, either expressly
or under principles of inherency, each and every elenent of a

clained invention. See RCA Corp. v. Applied Digital Data

Systenms, Inc., 730 F.2d 1440, 1444, 221 USPQ 385, 388 (Fed.

Cr. 1984).

However, we observe that the |l aw of anticipati on does not
require that the reference teach what the appell ant has

di scl osed but only that the clains on appeal "read on"
sonething disclosed in the reference, i.e., all limtations of
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the claimare found in the reference. See Kalnman v. Kinberly

dark Corp., 713 F.2d 760, 772, 218 USPQ 781, 789 (Fed. Gir.
1983) .
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W turn first to the examner's rejection of independent

claim 13 on appeal. The exam ner sets forth that Tarnawski

di scloses a toilet systemconprising: a bow

9; atank 20 including an inlet 21; a punp

i ncluding a body 25, an inlet 27 having a

val ve 28, an outlet 39, a piston 32, and an

openi ng 37; and neans form ng a conduit

42, as clainmed. The recited "clearance”

is considered inherent in the Tarnawski

punp body and piston. See |lines 18-22

on page 2 of Tarnawski. (answer, pg 4.)

Appel I ants di spute the exam ner's concl usion that

Tar nawski i nherently discloses a clearance between the punp
body and the piston. Appellants argue that Tarnawski is "nore
likely to be supportive of an argunent that the piston is
tightly nounted in the cylinder than it supports an argunent
that the pistonis in a clearance relation wth the
cylinder.". (Brief, pg 5.) Appellants rely on the disclosure
of Tarnawski at page 2, lines 18-22 to denonstrate that
Tarnawski did not intend for water to fl ow past the piston and
therefore the punp body and piston arrangenent of Tarnawski is
presuned to be in a non-clearance relation. Appellants
further argue that Tarnawski states that during depression of
t he plunger, the charge of water in the punp "is forcibly

injected into the bow" and that the termdorcibly’ is
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evi dence of a non-cl earance rel ation between the piston and

the cylinder (brief, pp. 5-6.)

We do not find either of appellants’ argunents
convincing. Review ng the Tarnawski patent and conparing the
subject matter thereof to that set forth in appellants’ claim
13 on appeal, we are in agreenent with the exam ner’s position
that the sanitary toilet defined in appellants’ claim1l3 is
anticipated by the sanitary water closet of Tarnawski. W
agree with the exam ner that "the Tarnawski piston noves
relative to the cylinder . . . and therefore nust have sone
<cl earance relation” therewith.".

(Answer, pg 4.) It is clear to us that a person of ordinary
skill in the art would know that in order for a piston to nove
relative to the cylinder, sonme "clearance" inherently exists
bet ween the punp body and the piston to all ow such novenent.

We are not convinced by appellants’ argunent that
Tar nawski does not inherently disclose a punp with a cl earance
piston. In our opinion, the fact that Tarnawski provides an
opening (37) through which water is returned back in the tank
(col. 2, lines 18-23) supports the conclusion that "sone"
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wat er escapes through a "cl earance" between the piston and the
punp body for ejection back into the tank. This is all that

t he broad | anguage of appellants’ independent claim 13
requires.

Appel lants’ further argue that Tarnawski discloses a
tight fitting piston that forcibly injects water into the bow
i's
equal |y unconvincing. As a prelimnary matter, we find no
mention in Tarnawski of a tight-fit or sealing arrangenent
bet ween the piston and the punp body and appel | ants have
pointed to none. A person of ordinary skill in the art would
know that a given |level of force fromthe punp is required to
inject the water into the bow such that the water travels
with a circular notion around the interior of the bow as the
bow is being flushed. Furthernore, appellants’ claim 13
i ndicates that the piston is downwardly noveable within the
punp body toward the punp outlet so as to "force water" from
t he punp body through the punp outlet (claim13, Iines 15-16).
Thus, the nere indication in Tarnawski that the water is
forcibly injected into the bow, in no way serves to
di stinguish the water closet of Tarnawski fromthat set forth
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in appellants’ claim13 on appeal .

In addition, |ike the exam ner (answer, pg 5), we are of
the view that Figure 3 of Tarnawski clearly shows a cl earance
bet ween the piston and the punp body which would all ow sone
water in the bottom portion of the punp body bel ow t he upper
edge of the spout (38) to be pushed past the piston into the
cylindrical portion of the punp body as a consequence of the
pi ston noving downward past the intersection of the
cylindrical portion of the punp body (25) with spout (38).

Because "sone water" escapes past the piston
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during the downward stroke of the piston in the punp body of
Tarnawski, the force needed to nove the piston entirely to the
bottom of its stroke is necessarily reduced.

Dependent cl aim 14 on appeal differs fromclaim13 in
that claim 14 specifically requires that the piston and punp
body are "substantially circular in cross section and said
pi ston has
a dianeter which is less than a dianmeter of said punp body by
0.004 to 0.020 inches.” The Exam ner has failed to point to
any disclosure in Tarnawski as to the relative dianmeters of
the piston (32) and the cylindrical punp body (25), and we
find none. Therefore, we will not sustain the exam ner’s
rejection of claim 14 under 35 USC 102(Db).

In light of the foregoing, we sustain the exam ner’s
rejection of claim13 under 35 U . S.C. 102(b) and reverse the
examner’s rejection of claim14 under 35 U. S.C. 102(b) based
on Tarnawski. Accordingly, the decision of the examner is

affirmed-in-part.
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No tinme period for taking any subsequent action in
connection with this appeal may be extended under
37 CFR 8§ 1.136(a).

AFFI RVED- | N- PART

N—r

| RWN CHARLES COHEN )
Adm ni strative Patent Judge

BOARD OF PATENT
CHARLES E. FRANKFORT

Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES

JOHN P. McQUADE
Adm ni strative Patent Judge
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13.

APPENDI X
A sanitary toilet system conpri sing:

a bow having an open upper end and a bottom di scharge
outl et;

a tank for holding a quantity of flush water, said tank
having an inlet through which said tank is filled with
wat er ;

a manual |y operable punp at |east partially disposed in
said tank for punping flush water fromsaid tank to
said toilet bow, said punp having a generally upright
punp body defining an axis and having a | ower end, said
punp body having a water inlet with a valve at said

| ower end for receiving water fromsaid tank and a punp
outlet at said |l ower end through which water is punped
to said bow ; and

means formng a conduit between said punp outlet and
said toilet bow whereby water punped through said punp
outlet is delivered to said toilet bow;

said punp further having a piston slidable within said
punp body for punping novenent axially thereof, said
pi ston bei ng upwardly novable within said punp body
away fromsaid |lower end so as to draw water into said
punp body through said inlet and said piston being
downwardly novable within said punp body toward said
punp outlet so as to force water from said punp body

t hrough said punp outlet, neans form ng an opening in
said punp body above said piston whereby water in said
punp body can fl ow between said tank and said punp body
and a cl earance between said piston and said punp body
so that sone of the water in said punp body escapes
movenent out of said punp body when said piston is
noved downward by flow ng through said cl earance

bet ween said piston and said punp body whereby

nmovenent of said piston in said punp body is with
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14.

reduced force on the piston relative to punps in
which the piston is in a sealing relation with the

punp body

APPENDI X

The sanitary toilet systemof claim 13 wherein
said piston and said punp body are substantially
circular in cross section and said piston has a
di aneter which is less than a dianmeter of said
punp body by 0.004 to 0.020 inches.



