The opinion in support of the decision being entered
today was not witten for publication and is not
precedent of the Board.
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JERRY SM TH, Adnini strative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on the appeal under 35 U.S.C. § 134
fromthe examner’'s final rejection of clainms 1, 2 and 4-8.
Claim 3 was indicated as containing allowable subject matter.
In response to the appeal brief, the exam ner w thdrew the
rejection of clains 5-8. Accordingly, this appeal is now
limted to the rejection of clains 1, 2 and 4.
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The disclosed invention pertains to a scandate
di spenser cathode for use in an electric discharge tube. The
invention is particularly related to a coating having an
en ssive surface on the cathode body. The coating is a three
| ayer coating with each of the |layers having a specific
conposi tion.

Representative claim1l is reproduced as foll ows:

1. An el ectric discharge tube having a scandate

di spenser cathode, which is conposed of a cathode body and a
coating having an em ssive surface, said cathode body
conprising a matrix material of at |east one refractory netal
or at least one refractory alloy and a bari um conpound whi ch
is in contact with the matrix material to supply bariumto the
em ssive surface by nmeans of a chem cal reaction with said
matri x material, said coating containing a nmultilayer which
includes a bottom | ayer of tungsten or a tungsten alloy, an
internedi ate |ayer of rheniumor a rheniumalloy and a top
| ayer of scandi um oxide, a m xture of scandi um oxi de and rare-
earth nmetal oxides, a scandate or a scandi um all oy.

The exam ner relies on the foll ow ng reference:
Wat anabe et al. (Watanabe) 4, 855, 637 Aug. 8, 1989

Clainms 1 and 2 stand rejected under 35 U S.C. § 102(b)
as being anticipated by the disclosure of Watanabe. Claim4

stands rejected under 35 U . S.C. 8 103 as being unpatentable

over the teachi ngs of Watanabe.
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Rat her than repeat the argunents of appellants or the
exam ner, we nmake reference to the briefs and the answer for

the respective details thereof.

OPI NI ON

We have carefully considered the subject matter on
appeal, the rejections advanced by the exam ner and the
evi dence of anticipation and obviousness relied upon by the
exam ner as support for the rejections. W have, |ikew se,
reviewed and taken into consideration, in reaching our
deci sion, the appellants’ argunents set forth in the briefs
along with the exam ner’s rationale in support of the
rejections and argunents in rebuttal set forth in the
exam ner’s answer.

It is our view, after consideration of the record
before us, that Watanabe does not anticipate or render obvious
the invention as set forth in claims 1, 2 and 4. Accordingly,
we reverse.

We consider first the rejection of claims 1 and 2 as
antici pated by the disclosure of Watanabe. Anticipation is
established only when a single prior art reference discloses,
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expressly or under the principles of inherency, each and every
el ement of a claimed invention as well as disclosing structure
which is capable of perform ng the recited functional

limtations. RCA Corp. v. Applied Digital Data Systens, Inc.,

730 F.2d 1440, 1444, 221 USPQ 385, 388 (Fed. Cir.); cert.

dism ssed, 468 U. S. 1228 (1984); WL. CGore and Associ ates,

Inc. v. Garlock, Inc., 721 F.2d 1540, 1554, 220 USPQ 303, 313

(Fed. Cir. 1983), cert. denied, 469 U. S. 851 (1984).

Claims 1 and 2 are simlarly rejected and stand or
fall together [brief, page 5]. Watanabe discloses an electric
di scharge tube having a di spenser cathode. The cathode of
Wat anabe is coated with a plurality of em ssive thin |ayers.
The thin | ayers of Watanabe are each nmade of the sane
conposition but with each |layer having a different density.
WAt anabe |ists several exenplary conpositions for use as the
em ssive material for the thin |ayers. The exam ner finds
that the conpositions suggested by WAt anabe include a tungsten
alloy, a rhenium alloy and scandi um oxi de [answer, page 4].
Appel | ants argue that Watanabe di scl oses the sane
conposition for each of the thin |layers of coating whereas
claims 1 and 2 require different materials for the top,

-4-



Appeal No. 1998-1869
Application 08/688, 423

intermedi ate and bottom | ayers of the nmultilayer coating

[ brief, pages 5-6; reply brief, page 2]. The exam ner
responds that the broadest reasonable interpretation of clains
1 and 2 is net by Watanabe’s di scl osure [answer, page 6].

Al t hough the exam ner is correct to give the clains
their broadest reasonable interpretation in making a prior art
rej ection, the exam ner does not explain how his
interpretation is fully nmet by the disclosure of WAtanabe.

The exam ner is correct that a broad interpretation of clains
1 and 2 permits the bottom | ayer to be made of a tungsten

all oy, the internmediate |ayer to be nmade of a rhenium all oy,
and the top layer to be nade of scandi um oxide. These are
different materials, however. As pointed out by appellants,
Wat anabe requires that each of the |layers be made of the exact
sane material. The exam ner has not identified any
conposition of material disclosed in Watanabe which is

si mul taneously a tungsten alloy, a rheniumalloy and scandi um
oxi de. In other words, although each |ayer in Watanabe coul d
presumabl y have tungsten, rhenium and/or scandi um oxi de as a
conponent thereof, the exam ner has not explained how such a
conposition can be accurately identified as a tungsten all oy
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| ayer, a rhenium alloy |ayer and a scandi um oxi de | ayer.

In summary, the exam ner has not expl ained how t he
different materials of the layers recited in clains 1 and 2
are satisfied by the same materials of the |layers disclosed by
WAt anabe. Therefore, we do not sustain the exam ner’s
anticipation rejection of claims 1 and 2. Since the rejection
of claim4 under 35 U.S.C. §8 103 relies upon the exam ner’s
incorrect finding of anticipation as discussed above, we al so
do not sustain the examner’s rejection of claim4

In conclusion, we have not sustained either of the
exam ner’s rejections of the appealed clains. Accordingly,

t he decision of the exam ner rejecting clains 1, 2 and 4 is

rever sed. REVERSED

JERRY SM TH
Adm ni strative Patent Judge
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PARSHOTAM S. LALL

Adm ni strative Patent Judge

ANI TA PELLMAN GROSS
Adm ni strative Patent Judge
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