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DECI S| ON ON APPEAL

This is a decision on the appeal under 35 U S. C. § 134
fromthe final rejection of clains 1, 10-13, and 18-21. W

affirm

BACKGROUND

Exposure of a color video canera is often controlled by

keepi ng constant a |lum nance |level in an inmage plane. Keeping
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the | um nance | evel constant, however, does not ensure that a
person's skin is exposed correctly. This is particularly true
when he is backlit or is highlighted against a dark

backgr ound.

The invention at issue in this appeal detects the
presence of skin-colored hues suggesting a person. It then
di scerns whet her the person is the primary subject to be
phot ogr aphed by determ ning whether he is in-focus. |If so,
the invention controls exposure of the photograph to optim ze
t he skin-colored portion thereof. Qherwise, it controls
exposure based on | andscape ot her than the skin-col ored

portion.

Claiml, which is representative for our purposes,
fol | ows:

1. An aut omati ¢ exposure control apparatus

conpri si ng:

skin col or extracting nmeans for extracting
a skin-colored portion signal froman input video
si gnal ;

focus condition detecting neans for
detecting a focus condition of the skin-col ored
portion and providing a focus condition signal; and
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exposure controlling neans, operable only
in response to the skin-col ored portion being
detected in an in-focus condition, for controlling
exposure so that an exposure of the skin-col ored
portion signal is appropriate.

The references relied on in rejecting the clainms foll ow

Haruki et al. (Haruki) 4,969, 045 Nov. 6, 1990
(Filed May 19, 1989)

lmai et al. (lmai) 4,987, 482 Jan. 22, 1991
(Filed Oct. 24, 1988).
Clainms 1, 10-13, and 18-21 stand rejected under 35 U. S. C
§ 103 as obvious over Imai in view of Haruki. Rather than
repeat the argunments of the appellants or examner in toto, we
refer the reader to the briefs and answer for the respective

detail s thereof.

OPI NI ON
In reaching our decision in this appeal, we considered

the subject matter on appeal and the rejection advanced by
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the exam ner. Furthernore, we duly considered the argunents
and evidence of the appellants and exam ner. After
considering the totality of the record, we are persuaded that
the examiner did not err in rejecting clainms 1, 10-13, and 18-
21. Accordingly, we affirm CQur opinion addresses the

groupi ng and obvi ousness of the cl ains.

G ouping of the dains

When the appeal brief was filed, 37 CF. R § 1.192(c)(7)
(1996) included the follow ng provisions.

For each ground of rejection which appell ant
contests and which applies to a group of two or nore
clainms, the Board shall select a single claimfrom
the group and shall decide the appeal as to the
ground of rejection on the basis of that claimalone
unl ess a statenent is included that the clains of
the group do not stand or fall together and ..
appel | ant explains why the clains of the group are
believed to be separately patentable. Merely

poi nting out differences in what the clainms cover is
not an argunent as to why the clains are separately
pat ent abl e.
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In general, clains that are not argued separately stand or

fall together. 1n re Kaslow, 707 F.2d 1366, 1376, 217 USPQ

1089, 1096 (Fed. Cir. 1983). Wen the patentability of

dependent clains in particular is not argued separately, the
clainms stand or fall with the clains fromwhich they depend.
In re King, 801 F.2d 1324, 1325, 231 USPQ 136, 137 (Fed. Cir

1986); In re Sernaker, 702 F.2d 989, 991, 217 USPQ 1, 3 (Fed.

Cr. 1983).

Here, the appellants state, “lIndependent Claim1 and
dependent Clains 11 and 12 are grouped together ....” (Appeal
Br. at 5.) They add, “Dependent Clains 13 ... and 19 are
grouped together ....” (lLd.)

Regardi ng claim 21, the appellants nerely point out
differences in what the claimcovers and allege, “There is no
teaching in the cited references which disclose or suggest
[sic] this feature ....” (Appeal Br. at 21.) This does not
anount to an argunment that claim2l is separately patentable.

Furthernore, the appellant does not contest the examner’s
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interpretation that the “clained adjusting neans [in claim21]
has the sanme function
as exposure controlling neans in claim1.” (Exam ner’s Answer
at 10.) Therefore, we consider the clains to stand or fal
together in the foll ow ng groups:

. clainms 1, 11, 12, and 21

. clainms 10, 18, and 20

. clainms 13 and 19.

W select clains 1, 10, and 13 to represent the respective

groups. Next, we address the obviousness of the clains.

Obvi ousness of the d ains

We begin by finding that the references represent the

| evel of ordinary skill in the art. See In re GPAC Inc., 57

F.3d 1573, 1579, 35 USP@d 1116, 1121 (Fed. G r. 1995)
(finding that the Board of Patent Appeals and Interference did
not err in concluding that the level of ordinary skill was

best determ ned by the references of record); In re Celrich,

579 F.2d 86, 91, 198 USPQ 210, 214 (CCPA 1978) ("[T]he PTO
usually nmust evaluate ... the level of ordinary skill solely

on the cold words of the literature.”). O course, [e]very

patent application and reference relies to sone extent upon
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know edge of persons skilled in the art to conpl enent that

[which is] disclosed ....”” In re Bode, 550 F.2d 656, 660,

193 USPQ 12, 16 (CCPA 1977) (quoting In re Waggins, 488 F.2d

538, 543, 179 USPQ 421, 424 (CCPA 1973)). Those persons “nust
be presuned to know sonet hing” about the art “apart from what

the references disclose.” 1n re Jacoby, 309 F.2d 513, 516,

135 USPQ 317, 319 (CCPA 1962). W next address the

appel l ants’ argunents regardi ng the obvi ousness of the cl ains.

Regarding clainms 1, 10-13, and 18-21, the appellants
argue, “there is no rationale for conbining the two cited
references other than hindsight ....” (Appeal Br. at 11.)
The examner’'s reply foll ows.

[1]t woul d have been obvious ... to inplenment the
accurul ating circuits, iris nmotor control circuit
and m croconputer of Haruki et al in the canera
circuit of Imai et al, so as to obtain the focus
detecting circuit and exposure controlling circuit
operable only in response to the skin-col ored
portion being detected in an in-focus condition.
This is because the focus operation, which is first
performed by the mcroconputer 26, would provide
nore accurate exposure on an i mage subject.

(Exam ner’s Answer at 6.)

The appel lants m sconstrue the criteria for conbining

references. “‘[T]he question is whether there is sonething in
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the prior art as a whole to suggest the desirability, and thus

t he obvi ousness, of making the conmbination.”” 1n re Beattie,

974 F.2d 1309, 1311-12, 24 USPR2d 1040, 1042 (Fed. Cir. 1992)

(quoting Lindemann Maschi nenfabrik GVvBH v. Anerican Hoist &

Derrick Co., 730 F.2d 1452, 1462, 221 USPQ 481, 488 (Fed. Cr

1984)) .

Here, Haruki teaches perform ng both an autonmatic
exposur e adjustnent operation and an automatic focusing
operation. Specifically, “description is nmade of a main
routine in the automatic focusing operation and the automatic
iris operation (automatic exposure adjustnent) by the
m croconputer 26.” Col. 7, |Il. 25-28. The reference further
teaches performng the automati c exposure adjustnent operation
after performng the automatic focusing operation.
Specifically, Haruki includes the follow ng disclosure.

[ A] count value of a counter AECNT provided for

carrying out the automatic focusing operation and

the automatic iris operation in a tine-divisional

manner is decrenmented ... to determine in the step

33 whether or not the count value is zero. The

automatic focusing operation is carried out if the

count value is not zero, while the automatic iris

operation is carried out only when the count val ue
is zero. 1d. at Il. 36-44.
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For its part, Inmai teaches perform ng an autonmatic
exposure adjustnment operation. The appellants admt,
“According to lmai, a portion having a |um nance of a
predeterm ned | evel or higher and close to skin color, as
shown in Figure 3, is extracted to performcontrol so that the
exposure of this portion is appropriate.” (Appeal Br. at 15.)
The reference specifically “provide[s] an image pickup
apparatus ... capable of enabling the nost suitable exposure
regardl ess of the position and the background of the subject
image.” Col. 2, Il. 36-42. |Inmai’'s apparatus is also “capable
of enabling the nost suitable exposure when hunans are subj ect
of the image.” 1d. at |l. 45-46. “As a result of the thus-
obt ai ned exposi ng nmechanismcontrolling nethod,” id. at |I.

60- 61, noreover, “the nost suitable exposure can be al ways
obt ai ned when the human's skin or the like is the subject of
the image.” 1d. at Il. 61-63. W are persuaded that Imai’s
t eachi ngs of enabling the nost suitable exposure woul d have
suggested the desirability, and thus the obvi ousness, of
substituting Imai’s automatic exposure adjustnent operation

for Haruki’s automatic exposure adjustnent operation.
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Further regarding clains 1, 11, 12, and 21, the
appel l ants make the foll ow ng argunent.

| ndependent Claim1 recites "focus detecting nmeans
for detecting a focus condition of the skincol ored
portion" and exposure controlling neans, operable
only in response to the skin-colored portion being

detected in an in-focus condition." Neither of the
cited references alone or in combination teach or
suggest [sic] these two elenents .... (Appeal Br.
at 17.)

The examner’'s reply foll ows.

Il mai et al discloses an i mage pi ckup apparatus which
is able to extract the skin color of a human being
so as to perform exposure (col. 4); besides that,
Haruki et al teaches the use of an image sensing
apparatus which can performa focus operation before
perform ng an exposure operation at an in-focus area
(col. 9, lines 49); that is, an appropriate exposure
i s al ways obtai ned since the exposure operation is
performed at the sanme in-focus area. (Exam ner’s
Answer at 7-8.)

The appellants msinterpret the clained invention.
““[T] he main purpose of the exam nation, to which every
application is subjected, is to try to nmake sure that what

each claimdefines is patentable. [T]he nane of the gane is

the claim....”” 1Inre Hniker Co., 150 F.3d 1362, 1369,

47 USPQ2d 1523, 1529 (Fed. Cir. 1998) (quoting Gles S. Rich

The Extent of the Protection and Interpretation of
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d ai ns- - Anerican Perspectives, 21 Int'l Rev. Indus. Prop. &

Copyright L. 497, 499, 501 (1990)). “In the patentability
context, clains are to be given their broadest reasonable
interpretations. Mreover, limtations are not to be read

into the claims fromthe specification.” |In re Van Geuns, 988

F.2d 1181, 1184, 26 USPQd 1057, 1059 (Fed. G r. 1993)

(citing Inre Zletz, 893 F.2d 319, 321, 13 USPQ@2d 1320, 1322

(Fed. Gr. 1989)).

Here, representative claim1l specifies in pertinent part
the followng [imtations:

focus condition detecting neans for
detecting a focus condition of the skin col ored
portion and providing a focus condition signal; and

exposure controlling neans, operable only
in response to the skin-col ored portion being
detected in an in-focus condition, for controlling
exposure so that an exposure of the skin-col ored
portion signal is appropriate.

Gving the claimits broadest reasonable interpretation, the
limtations recite adjusting exposure of a skin-colored

subj ect that is in-focus.
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The prior art woul d have suggested these |imtations. As
nmenti oned regardi ng the conbi nation of references, Haruk
teaches perform ng an autonati c exposure adjustnent operation
after perform ng an automatic focusi ng operation. Because
exposure is adjusted only after focusing, exposure is adjusted
ipso facto only on a subject who is in-focus. |In addition, a
person being focused-on, see fig. 12, would have skin-col ored

hues.

| mai further teaches performng its automatic exposure
adj ust nent operation on a skin-colored subject. The
appel  ants make the foll ow ng adm ssi on.

The " 482 reference teaches an i mage pick-up
appar at us havi ng exposure control for human subjects
and, based on the evaluation of the incident

light with respect to known val ues of skin col ored
hues, a determnation is made as to the presence of
skin colored objects within the incident light. The
feature which is relied upon by the Exam ner is
circuits 208-211, which are used to extract a skin
color if available froman input. |If a skin color
is detected, the apparatus controls the exposure to
produce the optiml exposure for the skin colored
object .... (Appeal Br. at 7.)

The reference adds, “[a]s a result of the thus-obtained

exposi ng mechani sm control ling method, the nost suitable
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exposure can be al ways obtai ned when the human's skin ... is

the subject of the image.” Col. 2, Il. 60-63.

As nentioned regarding the conbination of references,
teachings of the prior art woul d have suggested the
desirability of substituting Imai’s automatic exposure
adj ust nent operation for Haruki’s automatic exposure
adj ust mrent operation. Upon such substitution, the resulting
appar atus woul d have perfornmed an automatic exposure
adj ust mrent operation on a skin-col ored subject after
perform ng an automatic focusing operation on the sane.
Because exposure woul d be adjusted only after focusing,

exposure woul d be adjusted ipso facto only on a subject that

is in-focus. In view of these teachings, we are persuaded
that the conbination of references in conbination with the
prior art as a whol e woul d have suggested the cl ai ned
[imtations of adjusting exposure of a skin-colored subject
that is in focus. Therefore, we affirmthe rejection of

clains 1, 11, 12, and 21 under 35 U. S.C. § 103.
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Further regarding clains 10, 18, and 20, the appellants
argue that the “conbi nati on of extracting human skin col or and
provi di ng automati c focusing of the human skin color is not
di scl osed by either of the two references, which are directed
to exposure control.” (Appeal Br. at 20) The exam ner’s
reply foll ows.

[High pass filters 9 and 11 are able to extract

hi gh frequency conponent signals fromthe inmge

sensing circuit 8 where the signals are stored in

accurul ating circuits 16-21, and used by the

m croconputer 26 for determning a focusing area

(col. 5, lines 58-61 and col. 6, lines 21-59) as a

priority area for exposure control (col. 9, lines 1-

53). As a result, the video canmera of Inmai in view

of Haruki would be able to nmake an appropriate

exposure correction at an in-focus area.
(Exam ner’s Answer at 9.)

As nentioned regarding clainms 1, 11, 12, and 21, Haruk
t eaches providing automatic focusing on a person with human
skin. For its part, Imai teaches extracting human skin col or.
The appellants admt, “The feature which is relied upon by the
Examiner is circuits 208-211, which are used to extract a skin
color if available froman input ....” (Appeal Br. at 7.)
The reference specifically nmentions “detecting quantity [sic]

of skin color signal conponent,” abs., |. 9, and “select[ing]
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informati on on the | um nance of the subject of the inage

i ncluding the color near skin color.” Col. 4, |l. 46-47. In
vi ew of these teachings, we are persuaded that the conbination
of references in conbination with the prior art as a whol e
woul d have suggested the conbination of extracting human skin
col or and providing automatic focusing of the human skin
color. Therefore, we affirmthe rejection of clains 10, 18,

and 20 under 35 U.S.C. § 103.

Further regarding clains 13 and 19, the appellants argue,
“Nei ther Haruki nor lmai teach [sic] alone or in conbination
extracting the high frequency response of only a human skin
color to determine an in-focus condition which is subsequently
used to determne a target object.” (Appeal Br. at 19.) The
examner’s reply foll ows.

Har uki et al teaches high pass filters 9 and 11

whi ch are able to extract high frequency conponent

signals fromthe inmage sensing circuit 8, where the

signals are stored in accunulating circuits 16-21,
and used by the m croconputer 26 for determning a

focusing area (col. 5, lines 58-61 and col. 6, lines
21-59) as a priority area for exposure control (col
9, lines 1-53). As a result, the video canera of

I mai in view of Haruki would be able to make an
appropriate exposure correction at an in-focus area.
(Exam ner’s Answer at 9.)
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Representative claim 13 specifies in pertinent part the
following imtation: “nmeans for detecting a high frequency
conponent of the skin-colored portion signal.” The prior art

woul d have suggested these limtations.

Har uki teaches obtai ning a high frequency conponent of a
signal. Specifically, “A lum nance signal in the video signal
obtained fromthe imge sensing circuit 8 is applied to a
hi gh-pass filter (HPF) 9 ....” Col. 5, |Il. 58-60. The HPF is
“set to allow the passage of the band of 200 KHz to 2.4 Mz

. Col. 6, Il. 60-61. As nentioned regarding clains 10,

18, and 20, Inai teaches extracting human skin col or.

In view of these teachings, we are persuaded that the
conbi nation of references in conbination with the prior art as
a whol e woul d have suggested the clainmed limtation of neans
for detecting a high frequency conponent of the skin-col ored
portion signal. Therefore, we affirmthe rejection of clains
13 and 19 under 35 U.S.C. § 103.

CONCLUSI ON
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To sunmarize, the rejection of clains 1, 10-13, and 18-21

under 35 U.S.C. § 103 is affirned.

No period for taking subsequent action concerning

this appeal may be extended under 37 CF. R § 1.136(a).
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