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DECI S| ON ON APPEAL

This is a decision on an appeal under 35 U. S.C. § 134
fromthe examner’s final rejection of clains 1 through 4, 6
through 8, 11 through 22, 25 through 27, 30 through 42, and

45.* Cainms 9, 10, 28, 29, 43, and 44, which are the only

' In response to the final Ofice action, the appellants
filed a response on Novenber 25, 1996, in which amendnents to
claims 1, 21, and 34 were proposed. (Paper 13.) The exam ner
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other clains pending in the application, are indicated as

allowable if rewitten in independent form?2 (Final Ofice

action, page 10; advisory action; appeal brief, page 3.)
Clains 1, 21, 32, 34, 36, and 38, which are all the

i ndependent cl ai ns, are reproduced bel ow

1. A mlti-layer, flexible, gas-perneable film
suitable for formng a cell culture container, the
filmconprising:

a first |layer conposed of a polystyrene having a
t hi ckness within the range of 0.0001 inches to about
0. 0010 inches, the first |ayer defining an inner
cell growth surface; and,

a second outer |layer adhered to the first |ayer
conposed of a polyner alloy blend having nmultiple
conponents, the second | ayer having a thickness
wi thin the range of 0.004 inches to about 0.015
i nches.

21. A multi-layer, flexible, gas-pernmeable film
suitable for formng a cell culture container, the
filmconprising:

a first layer conposed of a polystyrene having a
t hi ckness within the range of 0.0001 inches to about
0. 0010 inches, the first |layer defining a cel
growt h surface;

indicated in an advisory action mail ed Decenber 19, 1996 that
t hese anendnents wll be entered upon the filing of a notice
of appeal and appeal brief. (Paper 14.)

2 Contrary to the appellants’ statenment regarding the
cl ai ms on appeal (appeal brief, page 3), our jurisdiction
under 35 U S.C. 8 134 is |limted to rejections of clains.
Accordingly, clains 9, 10, 28, 29, 43, and 44 are not involved
in this appeal.
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a second | ayer adhered to the first |ayer
conposed of a polyner alloy blend having multiple
conmponents; and,

wherein the filmhaving physical properties
wi thin the range:

a> 10, 000 but <30, 000

b> 9 but <15

c> 40 but <80

d> 10 but <100

e< 20

wher ei n:
ais the flexural nodulus in psi of the film
measured according to ASTM D- 790;

b is the oxygen perneability in Barrers;

c is the carbon dioxide perneability in Barrers;
dis the nitrogen perneability in Barrers; and

e is the water vapor transmssion rate in (g ml/100
in 2/ day) .

32. A flexible, gas-perneable cell culture
container suitable for culturing cells, the
cont ai ner conpri sing:

a first and second side wall each havi ng edges,
the first and second side walls being seal ed
together at their respective side wall edges to
provi de a contai nment area, wherein at |east the
first side wall is conposed of a first |ayer of
pol ystyrene having a thickness within the range of
0. 0001 inches to about 0.0010 inches the first |ayer
facing an interior of the container to define a cel
growt h surface, and, a second |ayer adhered to the
first layer of a polyolefin, the second | ayer having
a thickness within the range of 0.004 inches to
about 0. 015 inches.

34. A nmethod for fabricating a multi-I|ayered
filmsuitable for formng a container for culturing
cells conprising the steps of:

provi ding a pol ystyrene cell growth surface;

provi ding a polyner alloy blend having nmultiple
conponents; and,
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coextrudi ng the polystyrene and the pol yner
all oy blend producing a layered filmhaving a gas
perneability to pronote cell grow h.

36. A flexible, gas-perneable cell culture
container suitable for culturing cells, the
cont ai ner conpri sing:

a first side wall of the container being
suitable for grow ng adherent cells, the first side
wal | conprises a first layer of polystyrene having a
t hi ckness within the range of 0.0001 inches to about
0. 0010 inches, and, a second |ayer adhered to the
first layer of a polyner alloy having multiple
conponents, the second |ayer having a thickness
wi thin the range of 0.004 inches to about 0.015
i nches;

a second side wall attached to the first side
wal | for grow ng non-adherent cells; and,

nmeans associated with the container for
di stinguishing the first side wall fromthe second
side wall.

38. A nmethod for culturing cells conprising the
steps of:

providing a flexible cell culture container
having at |east one side wall of a filmhaving a
first layer of a polystyrene having a thickness from
0. 0001 inches to about 0.0010 inches, and a second
| ayer adhered to the first |ayer of a polyneric
mat eri al having a thickness fromO0.004 inches to
about 0.015 inches, the first |ayer faces an
interior of the container to provide a cell growth
sur f ace;

adding to the container a cell growth nmedi um
and

seeding the container with cells to be grown.

The subject matter on appeal relates to (i) a multi-

| ayer, flexible, gas-perneable filmsuitable for formng a
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cell culture container (clainms 1 and 21), (ii) a flexible,
gas-perneabl e cell culture container (clainms 32 and 36), (iii)
a method for fabricating a nulti-layered filmsuitable for
formng a container for culturing cells (claim34), and (iv) a
met hod for culturing cells (claim38). The filmconprises a
first layer conposed of a polystyrene and a second outer |ayer
adhered to the first |ayer and conposed of a polynmer alloy
blend (clains 1, 21, 34, and 36), a polyolefin (claim32) or a
polynmeric material (claim38), with the first and second outer
| ayers having the recited thicknesses. According to the
appel l ants, the present invention provides a |ayer of
pol ystyrene as part of a layered filmw thout rendering the
filmtoo stiff to fabricate a flexible container and too
i nperneable to all ow the passage of certain gases necessary to
sustain cell growh in an unvented, flexible container.
(Appeal brief, pages 4-5.)

The exam ner relies upon the followng prior art

references as evidence of unpatentability:

Erb 3,589, 976 Jun. 29,
1971

Stanley et al. 3, 655, 503 Apr .
11, 1972
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(St anl ey)

Boni s 4, 440, 824 Apr. 3,
1984

Kei l man et al. 4,717, 668 Jan.
5, 1988

(Kei | man)
Bacehowski et al. 4,939, 151 Jul . 3,
1990

(Bacehowski )
Akazawa (Sum t onp) 59- 83651 May 15, 1984

(publ i shed JP patent

appl i cation)

Appeal ed clainms 1 through 4, 6 through 8, 11, 12, 20

t hrough 22, 25 through 27, 30 through 42, and 45 stand
rejected under 35 U . S.C. § 103 as unpatentable over Keilman in
vi ew of Erb, Sumtono,?® and Bacehowski. (Exam ner’s answer,
pp. 4-6.) Additionally, appealed clains 11 through 14 and 45
stand rejected under 35 U S.C. § 103 as unpatentabl e over
Keil man in view of Erb, Sum tonb, Bacehowski, and Bonis. (ld.

at pp. 6-7.) Further, appealed clains 15 through 19 stand

rejected under 35 U S.C. § 103 as unpatentable over Keilman in

% In our decision, we refer to the English | anguage
transl ation of Sumtono as provided by the USPTO  (Reply
brief, pp. 2-3.)
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view of Erb, Sumtonop, Bacehowski, and Stanley. (ld. at pp.
7-8.)

We reverse the aforenentioned rejections.

Kei l man, the principal prior art reference, teaches that
various neans for venting of a conventional culture bottle
general ly provide a source of contam nation of the culture.
(Colum 1, lines 15-17.) As a solution to this problem
Kei | man descri bes a potentially disposable plastic roller
bottl e, which does not require a nechanical vent to provide
hi gh enough | evel s of oxygen and carbon di oxide transfer into
and out of the container for aerobic culturing processes.
(Colum 1, lines 32-47.) According to Keilman, the bottle has
flexible plastic walls, which may be nmade of a plastic
formul ation, preferably a polyner blend. (Colum 1, l|ines 50-
53; colum 2, lines 4-5 and 25-44.)

The exam ner appears to admt that Keil man does not teach
the multi-layer filmas recited in the appeal ed cl ai ns.

(Exam ner’s answer, page 4.) To account for this difference,
the exam ner relies on the teachings of Erb, Sum tono, and

Bacehowski. (ld. at pages 4-6.)
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Not wi t hst andi ng the exam ner’s argunents, we cannot agree
with the exam ner that Erb, Sum tonp, and Bacehowski, either
individually or in conbination, would have | ed one of ordinary
skill in the art to nodify Keilman in the manner as suggested
on page 5 of the answer. Specifically, Erb teaches conposite
films of coextruded polystyrene and pol yol efins, which are
said to exhibit a favorable bal ance of the stiffness of
pol ystyrene and other tensile properties of polyolefins.
(Colum 1, lines 12-14.) Erb further teaches that the filns
“find their greatest utility” as wappi ng and packagi ng
materials, that thinner filns are used in flexible packaging
such as plastic bags, and that thicker filns are used in
t hernmof orm ng applications to formrigid packages such as
butter tubs, ice creamcartons, and freezer packs. (Colum 2,
lines 63-72.) No nention is nmade in Erb of using the film as
part of a cell culture container as in Keilman. Nor does Erb
teach or suggest that the fil mpossesses the sufficient oxygen
and carbon di oxide perneabilities required for use in
Keilman’s cell culture container to sustain the growh of

cells without the use of a nechanical vent.
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Sum tono does teach a packing filmconsisting of a | ayer
(A) of polystyrene resin, polyethylene phthalate resin, or
vinyl chloride resin, an adhesive |layer (B) of ethylene-vinyl
acet ate copol yner, denatured pol yol efin, styrene-butadi ene
copolynmer, or a mxture of these polyners, and a polyolefin
resin layer (C. (Page 2.) Further, Sum tonp teaches that
the polyolefin resin layer (C) may be nade of a m xture of two
or nore of polyethylene, polypropyl ene, ethylene-propyl ene
copol yner, and iononer. (Page 6.) According to Sum tono, the
filmmay be used for packagi ng drugs. (Pages 2-3.) Like Erb,
however, Sum tonp does not teach that the filmcan be used as
part of a cell culture container. Although Sum tono states
that the filmhas “excellent gas perneability” (page 3), the
reference does not provide any indication as to any specific
oxygen and carbon di oxi de pernmeability properties for the film
such that one of ordinary skill in the art would have
considered using it for Keilman's purpose, i.e., to sustain
cell growth without the use of a mechanical vent. (Reply
brief, page 4.) Thus, there is no evidence in the record to
indicate that Sumitono’s filmwould be suitable for Keilman's

pur pose.
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The exam ner has cited Bacehowski for describing what is
al ready admtted by the appellants as prior art on page 2 of
the present specification, nanely a cell culture flask made of
pol ystyrene. (Exami ner’s answer, page 5.) Simlarly, Bonis
and Stanl ey have been applied for the use of a tie |layer and
skin | ayer, respectively. (ld. at pp. 6-8.) However, none of
these prior art references renmedy what is fundanentally
lacking in Erb and Sumitono. |In particular, there is no
teachi ng or suggestion in these references that the nmulti-
| ayer filmof Erb or Sum tonb woul d possess the properties
requi red for Keil man’s purpose.

Absent the benefit of the appellants’ specification as a
tenplate, we determne that there is no teaching, suggestion

or notivation to conbine the prior art references in the

manner as proposed by the examner. |[In re Fritch, 972 F. 2d
1260, 1266, 23 USPRd 1780, 1784 (Fed. Cir. 1992);

| nt erconnect Planning Corp. v. Feil, 774 F.2d 1132, 1138, 227

USPQ 543, 547 (Fed. Cir. 1985).
For these reasons and those expressed in the appellants’
briefs, we hold that the exam ner has failed to establish a

prima facie case of obviousness as to appeal ed i ndependent

10
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clains 1, 21, 32, 34, 36, and 38. In re Piasecki, 745 F.2d

1468, 1471-72, 223 USPQ 785, 787-88 (Fed. G r. 1984).

Since the remaining appealed clains all directly or
indirectly depend fromthese i ndependent clainms, it follows
that these dependent clains would al so not have been prim

faci e obvious to one of ordinary skill in the art. In re Fine,

837 F.2d 1071, 1076, 5 USPQR2d 1596, 1600 (Fed. Cir. 1988).

In summary, we reverse the examner’s 8 103 rejections of
(i) appealed clainms 1 through 4, 6 through 8, 11, 12, 20
t hrough 22, 25 through 27, 30 through 42, and 45 as
unpat ent abl e over Keilman in view of Erb, Sum tono, and
Bacehowski, (ii) appealed clains 11 through 14 and 45 as
unpat ent abl e over Keilman in view of Erb, Sum tono,
Bacehowski, and Bonis, and (iii) appealed clains 15 through 19
as unpatentable over Keilman in view of Erb, Sum tono,
Bacehowski, and Stanl ey.

The decision of the examner is reversed.

REVERSED

11
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JOHN D. SM TH
Adm ni strative Patent Judge

PAUL LI EBERVAN
Adm ni strative Patent Judge

ROMULO H. DELMENDO
Adm ni strative Patent Judge
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