THI'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON
The opinion in support of the decision being entered today (1)

was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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ON BRI EF

Bef ore McCANDLI SH, Seni or Admi ni strative Patent Judge MEl STER
and STAAB, Administrative Patent Judges.

STAAB, Adninistrative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on an appeal fromthe final rejection

of 1-7 and 11-22, all the clainms pending in the application.

! Application for patent filed April 17, 1995.
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Appel l ants’ invention pertains to a bin (24) for nounting
on a refrigerator door, and in particular to a bin having a
pl astic container portion (29) and a plastic collar portion
(46) bonded to the rimof the container portion. The collar
portion includes a section of hollow encl osed beam
construction (50) covering the front of the bin. According to
the specification, this construction "forns a sturdy yet |ight
wei ght surroundi ng menber which is crush and dent resistant
and provides a conveni ent and easy graspi ng handl e for
removing the bin 24" (specification, page 6). Caim1lis
illustrative of the appeal ed subject natter and reads as
fol | ows:

1. A bin for nounting to a refrigerator door,
conpri si ng:

a plastic container portion having an open top face; and

a plastic collar having an overall profile to match the
open face of said container portion and a front trimportion
havi ng an i npact resistant holl ow encl osed beam constructi on,
and said collar bonded to said open face of said container
portion.

The references of record relied upon by the exam ner in
support of rejections under 35 U S. C. § 103 are:

Bender 3,439, 634 Apr. 22, 1969
Levenhagen 3,734, 341 May 22, 1973
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Mar schak 4,322,006 Mar. 30, 1982

Clains 1, 3-7, 11-15 and 17-21 stand rejected under 35 U.
S. C. 8 103 as being unpatentable over Levenhagen in view of
Bender. dains 2, 16 and 22 stand simlarly rejected with
further reliance on Marschak.

Wth respect to the rejection of claiml et al., it is

the exam ner’s position that

Levenhagen covers all the structural features as set
forth by the applicant except for the trimportion
havi ng a hol | ow encl osed beam constructi on.

However, the prior art of Bender discloses a hollow
peri pheral channel for a trimportion. Therefore,
it would seemthat one of ordinary skill in the art
coul d nodi fy Levenhagen' s invention by constructing
the front trimportion with a holl ow encl osed beam
as taught by Bender. [Answer, page 4.]

Appel  ants’ argunment in response to this rejection may be
sunmari zed as foll ows:

. first, Bender is not within the scope and
content of the prior art because it is non-anal ogous
art; second, there is no teaching or suggestion in
ei t her Levenhagen or Bender to nake the all eged
conbi nation other than by use of hindsight
reconstruction; and, finally, even when conbi ned
Levenhagen and Bender fail to teach or suggest al

of the clainmed elenents in the rejected clains.
[Brief, paragraph spanning pages 5 and 6. ]

OPI NI ON
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Havi ng careful |y consi dered appell ants’ specification and
clains, the teachings of the applied references, and the
respective positions expressed by appellants and the exam ner,
it is our determnation that the standing 8 103 rejections of
t he appeal ed cl ai ns cannot be sustained. Qur reasons follow

First, we do not agree with the exam ner’s finding that
Levenhagen di scl oses a bin conprising a collar that is
"bonded"” to the open face of the container portion. It is a
wel | settled maxi mof patent |law that, in proceedi ngs before
the PTO, clainms nust be given their broadest reasonable
interpretation consistent with the specification, and that the
cl ai m | anguage cannot be read in a vacuum but instead nust be
read in light of the specification as it would be interpreted
by one of ordinary skill in the pertinent art. See, for
exanple, In re Sneed, 710 F.2d 1544, 1548, 218 USPQ 385, 388
(Fed. Cir. 1983). A commonly accepted neaning for the verb
"bond" is "[t]o join securely, as with cenent or glue."?

Based on this definition, and consistent with appellants’

speci fication, which discloses that the bin is a two-piece

2 \Wbster’s Il New Riverside Universi ty Dictionary copyright © 1984 by Houghton
Mfflin Conpany.
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assenbly conprising a container portion and a collar portion
that are separately nol ded and then bonded together by an
adhesi ve, or plastic welded (specification, page 4), we do not
bel i eve one of ordinary skill in the art would consider the
rimel enent 26 of Levenhagen as being "bonded" to the body of
the container. Instead, consistent with Levenhagen’'s
di scl osure, the artisan woul d consi der Levenhagen’s rim
el ement and contai ner body to be a one-piece, unitary,
nmonol ithic structure that does not neet the "bonded"
limtation of the clains.

Second, even if we were to agree with the exam ner that
the Bender reference constitutes anal ogous art and is thus a
proper reference for consideration in approaching the question
of obvi ousness, we do not find any teaching, suggestion, or
i nference therein for nmaking the nodification to the nestable
and stackabl e contai ner of Levenhagen proposed by the
exam ner. Bender pertains to an inexpensive and |ight weight
construction for a pool table conprising two thin sheets 16,
18 of relatively flexible thernoplastic material that are
vacuum fornmed and then joined together to forma centra
pl anar support surface 40 and a box-like marginal portion 132
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surroundi ng the support surface. The box-1ike nmargi na
portion fornms a ball return for conveying pocketed balls to a
central ball receiving station 82. The disparate nature of
t he Levenhagen and Bender references is clear upon even a
cursory inspection of the drawings thereof. In an nutshell
there is no suggestion in either of the references, or need in
view of their divergent objectives and structures, for their
conbi nati on

In our view, it is only through the use of hindsight
know edge gl eaned fromfirst readi ng appellants’ disclosure
that the Levenhagen and Bender references can be conbined to
arrive at the subject natter of appealed clains 1, 3-7, 11-15
and 17-21. W are therefore unable to agree with the exam ner
that one of ordinary skill in the art would have arrived at
the subject matter of these clains based on the teachi ngs of
Levenhagen and Bender. It follows that the standing rejection

t her eof cannot be sust ai ned.

We have al so carefully reviewed the Marschak reference

additionally relied upon by the exam ner in rejecting clains
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2, 16 and 22 but find nothing therein to make up for the
defi ci enci es of Levenhagen and Bender noted above. Therefore,
the standing rejection of these clains also cannot be
sust ai ned.

The decision of the exam ner is reversed.

REVERSED

HARRI SON E. McCANDLI SH, Seni or
Adm ni strative Patent Judge

BOARD OF PATENT
Adm ni strative Patent Judge APPEALS AND

| NTERFERENCES

LAWRENCE J. STAAB

)
)
)
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)
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;
Adm ni strative Patent Judge )
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