The opinion in support of the decision being entered today was
not witten for publication and is not binding precedent of
t he Board.
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DECI SI ON ON_APPEAL

This is an appeal fromthe final rejection of claims 1 to
20, all the clainms in the application. |In the suppl emental
exam ner’s answer (Paper No. 16) the exam ner states that

claimse 1 to 10 are allowed, leaving clains 11 to 20 before us
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f or consi derati on.

Clainms 11 to 20 are drawn to an upright radiant heating
appl i ance, and are reproduced in part X of appellants’ brief.
The references applied in the final rejection in

rejecting claims 11 to 20 are:

Kricht on 3, 051, 820 Aug. 28, 1962
Schindler et al. (Schindler) Des. 325, 251 Apr. 7, 1992
Chaney et al. (Chaney) Des. 329, 692 Sep. 22, 1992
Kuwabar a (Japanese Kokai) 61- 122454 Jun. 10, 1986?

Patton WH- 80 space heater, Heartland Anerica Catal og
(Nov. 1994) (Patton WH-80)?2

The cl ainms now on appeal stand finally rejected as
foll ows:

(1) Claims 11 to 15, unpatentable over Krichton in view of

A translation of this reference, prepared for the PTO
is forwarded to appellant herew th.

2 W note that the date of this reference is subsequent to
the filing date of appellants’ parent application 07/994, 416.
However, since appellants have not raised the issue of whether
it qualifies as prior art against them we will proceed on the
assunption that the subject matter disclosed in the reference
constitutes prior art against appellants under one or nore
provisions of 35 U.S.C. § 102.
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Patton WH-80, under 35 U.S.C. § 103.
(2) Claims 16 to 20, unpatentable over Krichton in view of
Kuwabara, either of Chaney or Schindler, and further in view

of Patton WH-80, under 35 U.S.C. 8§ 103.

Rej ection (1)

Claim 11 reads:

11. In an upright radiant electric heating appliance
conprising a reflector assenbly having rear surfaces, a
radi ant heating el enment assenbly extending vertically adjacent
to said reflector assenbly, a housing extending around the
rear surfaces of said reflector assenmbly, and a top cap
mount ed on the upper end of said housing above said reflector
assenbly, the inprovenent wherein said top cap is formed from
a nol ded thernoplastic materi al .

Krichton discloses an electric heater having a reflector
assenmbly 174, a vertically extending radi ant heating assenbly
186 adjacent to the reflector assenbly, a housing 22 extending
around the rear surfaces of the reflector assenbly, and a top
cap 26. The housing is disclosed as being nade of sheet netal
(col. 2, line 14), and as appellants state at page 21 of the
brief, “the invention of claim1l differs from|[Krichton] only

in the use of nolded thernoplastic material to formthe top

cap.”
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Patton WH-80 di scl oses an electric heater in which, as
stated at page 9 of appellants’ brief, the portion of the

housi ng above the heater elenents is forned froma

t hernoplastic material. The exam ner takes the position that
in view of Patton WH-80, “it would have been obvious to one of
ordinary skill in

the art to provide a thernoplastic top cap in lieu of the cap
of Krichton so that it remains cool to the touch, thereby
i ncreasi ng user safety” (final rejection, page 3).

After fully considering the record in |ight of the
argunments presented in appellants’ brief and reply brief, and
in the exam ner’s answer and suppl enental answer, we concl ude
that claim 11l is unpatentable over the applied prior art.

Appel l ants argue that claim 11l recites a radiant electric
heater, in which the reflector assenbly becones extrenely hot,
whereas the Patton WH-80 is a convective heater which does not
have such a netal reflector. They assert that (brief, page

22):
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because radi ant electric heaters generate such extrenme
heat | evels, one skilled in the art would recogni ze that
the plastic housing parts of convection heaters are not
readily adaptable for use with radi ant heaters unl ess
some nmechanismis provided to maintain the plastic
housi ng parts relatively cool.

Nothing in the Krichton patent or any other prior

art of record suggests any nmechani sm for keeping the
pl astic housing parts of a radiant heater cool in
spite of the extrene heat devel oped by a radi ant
heater. . . . Thus, one of ordinary skill in the
art would not be nmotivated to utilize the plastic
top cap of a convection heater such as the Patton
heater with a radi ant heater as disclosed in the
Krichton patent.

We are not persuaded by this argument. The Krichton

heater, |ike that disclosed by appellants, is a radiant heater
whi ch al so includes a fan (convective)(col. 1, lines 24 to
27). In Krichton, the fan 82 circul ates air upward between

the back of the reflector assenbly 174 and the rear 24 of the
housi ng, and then outward through slots 184 between the
reflector elements. Krichton states at col. 1, lines 49 to
52, that “the noving air maintains the heater at a | ow
tenperature, thereby promoting efficiency and elimnating the
dangers and disconforts to the user of high heater
tenperatures,” and further discloses at col. 5, lines 59 to

62, that this nmoving air flow cools the reflector el enents.
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In view of this disclosure, we consider that one of ordinary
skill in the art would have appreciated that the housing 22 of
Krichton’s heater (including the top portion 26) would renmain
relatively cool, thereby allow ng the housing to be formed of
mat erials, such as thernoplastic, which are | ess heat-
resi stant than sheet metal. This is particularly brought out
by Krichton's disclosure concerning handle 90, which is
| ocated on the top 26 of the heater. As described in col. 3,
lines 8 to 18, the handle is preferably nolded of plastic and
is normally held down against the top surface of top panel 26
by springs 94. This disclosure of a nolded plastic part
mai ntained in direct contact with the top 26 of Krichton’s
heater woul d have suggested to one of ordinary skill that top
26 woul d not be so hot as to adversely affect nolded plastic.
Accordingly, we agree with the exam ner that it would
have been obvious to nodify the Krichton heater by naking the
top (cap) out of a nolded thernoplastic material, as clainmed.
Taki ng Krichton’s disclosure, as discussed above, in |ight of
(a) the well-known advantages of plastic over sheet netal,

e.g., plastic is noldable, does not rust, and need not be
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pai nted, and (b) the known use of plastic for the housing of a
heater, as exenplified by Patton WH 80, there would have been
anpl e suggestion and notivation for one of ordinary skill to
make such a nodification.

The rejection of claim11l, and of clainms 12 to 15 grouped
therewith (brief, page 6) will therefore be sustained.

Rej ection (2)

Appel | ants argue that claim 16 distingui shes over the
applied prior art in that, inter alia, it recites (at lines 44
to 47) that the top wall of the radiant heating assenbly has
ducts formed therein through which fan-forced air exits the
heater (brief, page 26). The exan ner has not responded to
this argunment, and we do not find any such ducts disclosed or
suggested in Krichton or in any of the four secondary
references.

Accordingly, we will not sustain the rejection of claim
16, nor of dependent clainms 17 to 20.

Concl usi on

The exam ner’s decision to reject clainms 11 to 20 is

affirmed as to claims 11 to 15, and reversed as to clains 16
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to 20.
No tine period for taking any subsequent action in

connection with this appeal may be extended under 37 CFR

§ 1.136(a).
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