TH'S OPINION WAS NOT WRI TTEN FOR PUBL| CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |l aw journal and
(2) is not binding precedent of the Board.
Paper No. 24

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Appeal No. 1998-0061
Application 08/364, 101t

Bef ore MCCANDLI SH, Seni or Admi nistrative Patent Judge, COHEN
and GONZALES, Adm nistrative Patent Judges.

MCCANDLI SH, Seni or Adm ni strative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on an appeal fromthe examner’'s fina
rejection of clainms 1 through 20. No other clains are pending

in the application.

Application for patent filed Decenber 27, 1994.
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Appel lant’ s invention relates to an apnea and Sl DS
nonitoring nethod (clainms 1-10) and to an apnea nonitoring
apparatus (clainms 11-20). The apparatus conprises a
pi ezoel ectric pad 1 (which may be in the formof a sheet) and
a conmputer 2 electrically connected to the piezoel ectric pad.
The piezoelectric pad is located in a patient’s proximty and
may underlie the patient to produce a voltage signal having
conponents representative of the patient’s heartbeat and
respiration rates. The conputer is progranmed to perform a
cal cul ation, such as a Fourier analysis,? on the voltage
signal produced by the piezoelectric pad to provide
di spl ayabl e spectral energy peaks indicative of the patient’s
heart beat and respiration rates.

The nmet hod defined in appealed claim1l conprises the
steps of comunicating the patient’s acoustic and
el ectronechani cal transm ssions to the piezoelectric pad,
cal cul ating an energy spectrumfromthe resulting voltage

signal produced by the piezoelectric pad, and characteri zing

21t is well known that a Fourier analysis is a process of
anal yzing a conpl ex wave by separating it into a
plurality of conmponent waves, each have a particul ar
frequency, anplitude and phase di spl acenent.
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peaks in the energy spectrumas heart and respiration rates.
The apparatus defined in claim1l conprises the piezoelectric
pad for producing the voltage signal fromthe patient’s
acoustic and el ectronmechani cal transm ssions, the processor
for calculating the energy spectrumfromthe pad’ s voltage
signal and a conparator for “conparing peaks in the energy
spectrum and characterizing the peaks as heart and respiration
rates.”

A copy of the appealed clains is appended to
appel lant’ s brief.

The follow ng references are relied upon by the
exam ner as evi dence of obviousness in support of his

rejections under 35 U S.C. § 103:

Salem et al. 4,889, 131 Dec. 26, 1989
(Sal em

Nedi vi 5, 002, 060 Mar. 26, 1991
Fraden (UK) 2 138 144 Qct. 17, 1984

Clainms 1 through 8, 10 through 18 and 20 stand rejected
under 35 U.S.C. § 103 as being unpatentabl e over Fraden in
view of Nedivi, and clains 9 and 19 stand rejected under 35

usS. C
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8 103 as being unpatentabl e over Fraden in view of Nedivi and
Salem Cains 6 and 14 additionally stand rejected under 35
U S.C 8§ 112, second paragraph, as being indefinite for
failing to particularly point out and distinctly claimthe
subj ect matter which appellant regards as his invention.
Reference is nmade to the exam ner’s answer, to the examner’s
first office action (Paper No. 4) and to the exam ner’s fina
of fice action (Paper No. 6) for details of these rejections.?
We cannot sustain the rejection of clains 6 and 14 under
the second paragraph of 8§ 112. Wth respect to claim6, the
exam ner’s position as set forth on page 2 of the final office
action (Paper No. 6) is msplaced. It is the function of the
specification, not of the clains, to set forth howto practice

the i nventi on. See In re Johnson, 558 F.2d 1008, 1017, 194

USPQ 187, 195 (CCPA 1977). Wth regard to claim 14, the
failure to refer to the peaks as “said peaks” does not obscure
the nmetes and bounds of the clained invention. 1In the fina

anal ysis, we are satisfied that clains 6 and 14 set out and

* The rejection of the appealed clains under 35 U S. C

8§ 112, first paragraph, was wthdrawn by the exam ner in
t he suppl enental answer (Paper No. 23) mail ed Septenber
17, 1997.
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circunscribe the clainmed invention with a reasonabl e degree of
precision and particularity. 1d. at 1015, 194 USPQ at 193.

Wth regard to the 8 103 rejection of clainms 1 through 8,
10 through 18 and 20, the Fraden reference discloses a nethod
and apparatus in which a piezoelectric pad 10 is electrically
connected to a nonitoring device 38 for nonitoring a patient’s
heartbeat and respiration rates in an apnea detecting system
(see page 2, lines 72-82 of the Fraden specification). The
pi ezoel ectric pad is in the formof a sheet and nmay be pl aced
on a bed between the patient and a patient support such as a
mattress under the mattress sheets so as not to directly
contact the patient’s body (see page 4, lines 10-16 of the
Fraden specification).

Li ke appellant’s piezoelectric pad, Fraden's
pi ezoel ectric pad senses the patient’s acoustic and
el ectronechani cal transm ssions to produce a vol tage signa
havi ng conponents representative of the patient’s heart beat
and respiration rates. The voltage signal is transmtted by a
transmtter in the formof a cable 36 to the nonitoring device
whi ch anal yzes the signal to recover the heartbeat and

respiration signal conmponents fromthe conpl ex voltage signa
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for providing a display of the patient’s cardiac and
respiratory activity (see page 3, lines 55-62 of the Fraden
specification). Thus, as far as clains 1 and 11 are
concerned, Fraden nerely |acks an express disclosure of the
particul ar type of analyzing or nonitoring device that
produces spectral peaks to represent the patient’s heartbeat

and respiration rates.

The Nedivi reference al so discloses a nethod and
apparatus for nonitoring a patient’s heartbeat and respiration
rates to indicate such conditions as apnea and cardiac failure
(see colum 3, lines 41-47 of the Nedivi specification). In
Nedivi’s systema circuit B is responsive to piezoelectric
transducers to produce an anal og vol tage signal having
conmponents representing the patient’s heartbeat and
respiration rates. The anal og voltage signal is converted
into a digital signal by an analog-to-digital converter C, and
the resulting digital signal is processed by a Fourier
transform m croprocessor F to recover and anal yze the signa
conponents representing the patient’s heartbeat and

respiration rates (see colum 3, lines 23-29 of the Nedivi
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specification). The recovered signal conponents are
transmtted to a mcroconputer G which displays the rates and
whi ch conpares those rates with data stored in a RAM nenory to
produce an alarmif any discrepancies are detected (see col umm
3, lines 29-47 of the Nedivi specification). There is no
argunent in appellant’s brief that Nedivi’s fast Fourier
transform processor will not produce spectral energy peaks
characterizing the heartbeat and respiration rates in the
manner clained in the appeal ed cl ai ns.

In short, there is no argunent that Nedivi’s fast Fourier
transform processor differs fromappellant’s fast Fourier

t ransf orm processor.

Thus, in sum Fraden suggests the concept of utilizing a
singl e piezoelectric transducer in the formof a pad to sense
both the heartbeat and respiration rates of the patient and of
anal yzing the resulting voltage signal to nonitor the
heart beat and respiration rates, while Nedivi suggests the
concept of analyzing the digitized forns of the signa
conmponents in a fast Fourier transform processor to recover
the rate information. According to the exam ner (see, for

exanpl e, page 3 of the final office action (Paper No. 6)), it
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woul d have been obvious to provide Fraden’s apparatus with
Nedi vi's fast Fourier transform processor (together with the
anal og-to-digital converter and the rate-conparing

m croconputer with the alarnm) “to effect superior nonitoring
of plural signals.” W agree. It is well known in the art
that a fast Fourier transform processor provides an effective,
accurate anal ysis of a conplex voltage signal having different
conponents such as the rate-representing signal conponents in
the present case. The recognition of the benefici al
capabilities of a fast Fourier transform processor, which are
wel | known in the art as apparently conceded on page 3 of the
mai n brief, would have been anple notivation for one of
ordinary skill to provide Fraden’s nonitoring systemwth such
a processor.

Appel I ant has not taken issue with the exam ner’s
findings (see, for exanple, page 3 of the final office action)
regardi ng the Fraden and Nedivi references. |In addition,
appel  ant has not chal |l enged the exam ner’ s above-nenti oned
statenment of notivation for conbining the reference teachings.
| nst ead, appellant generally argues on page 15 of the nain

brief and el sewhere that there is no notivation or suggestion
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for conbining the references in the manner proposed by the
exam ner. W disagree for the specific reasons stated supra.
Wth regard to the argunent in the second full paragraph
on page 15 of the main brief, we find no nention of the
British Fraden reference in colums 1 and 2 of the Nedivi
specification or anywhere else in the Nedivi patent. As noted
supra, Fraden does not expressly disclose the particular type
of processor for analyzing the plural -conponent voltage signa
transmtted fromthe piezoel ectric pad.
For the foregoing reasons, we are satisfied that the
exam ner’s evidence of obviousness is sufficient to establish

a prima facie case of obviousness with respect to clains 1 and

11 as well as other appealed clains. This prinma facie case

has not been rebutted by appellant. Accordingly, we wl]l
sustain the
8§ 103 rejection of clainms 1 and 11.

W will also sustain the exam ner’s 8§ 103 rejection of
dependent clains 2 through 8, 10, 12 through 18 and 20.
Merely reiterating what each of these dependent clains recites
as appel |l ant has done on pages 12-14 of the main brief does

not anount to an argunent that these dependent clains are
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pat ent abl e separately of the clains fromwhich they depend.
In short, appellants have failed to argue the patentability of
t hese dependent clainms with any reasonabl e specificity. They
therefore fall with their respective parent clains. See In re
Ni el son, 816 F.2d 1567, 1572, 2 USPQ2d 1525, 1528 (Fed. Cr
1987). In any event, these dependent clains are considered to
be unpatentabl e over the applied references for the reasons
stated supra as well as the reasons stated by the exam ner.
Wth regard to dependent clainms 9 and 19, Sal em suggests
the concept of providing for the wireless transm ssion of
heart and respiration rate signals froma patient to a renote
nonitor. The advantages of such a wireless transm ssion are
wel |l known and self-evident in that it elimnates the need for
a cable or other physical connection as well as permtting
virtually unrestrained nobility of the patient with respect to
the renote nonitor. These advantages woul d have been anple
notivation for one of ordinary skill in the art to provide for
the wireless transm ssion of the heart and respiration rate
signals in Fraden’s system Accordingly, we will also sustain

the 8 103 rejection of clainms 9 and 19.
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In summary, the 8 112, second paragraph, rejection of
clains 6 and 14 is reversed and the 8 103 rejections of clains
1 through 20 are affirned.

Since at | east one rejection of each appeal ed cl ai m has
been sustai ned, the exam ner’s decision rejecting the appeal ed

clains is affirned.
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No tinme period for taking any subsequent action in

connection with this appeal nay be extended under 37 CFR

8§ 1.136(a).
AFFI RVED
Harrison E. McCandlish, Senior )
Adm ni strative Patent Judge )
)
)
)
Irwin Charl es Cohen ) BOARD OF
PATENT
Adm ni strative Patent Judge ) APPEALS AND
) | NTERFERENCES
)
)
John F. Gonzal es )
Adm ni strative Patent Judge )
t di
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Janes C. Way
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