TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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DECI SI ON ON APPEAL
This is an appeal fromthe exam ner’s refusal to allow
claims 2, 3 and 9-13 as anended after final rejection. C ains
4-7 stand objected to as being dependent froma rejected
claim dains 1 and 8, which are the only other clains in the

appl i cation, have been cancel ed.
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THE | NVENTI ON

Appel lants’ clainmed invention is directed toward a
process for preparing a nmultiphase thernoplastic conposition
whi ch conprises a matrix including at |east one thernoplastic
pol yam de or polyester resin and, dispersed therein, at |east
one et hyl ene pol ymer which has units derived from unsaturated
epoxy nononers or fromunsaturated acid anhydride nononers and
whi ch partially encapsul ates at | east one thernoplastic
polyam de resin. Claim12 is illustrative and reads as
foll ows:

12. A process for preparing a nultiphase thernoplastic
conposition conprising a mxture (1) that includes at |east
one et hyl ene polynmer (A) which has units derived from
unsat ur at ed epoxy nononers or from unsaturated acid anhydride
nmononers, and at | east one thernoplastic polyamde resin (B)
which is partially encapsul ated by the said ethyl ene pol yner
(A), the said mxture (I) being dispersed in a matrix that
i ncludes at | east one thernopl astic pol yam de or pol yester
resin (C), wherein the respective nelting tenperatures of said
thernopl astic resins (B) and (C) are such that thernoplastic
resin (B) remains partially encapsul ated by ethyl ene pol yner
(A) during the manufacture or use of the said conposition,
whi ch process conprises the steps:
producing a mxture (l) in at least the first zone of a
kneadi ng tool provided with at |east two feed zones, noving
said mxture (1) upstreamfromsaid first zone, and
subsequently introducing the thernoplastic resin (C) into a
zone situated upstream of the zone for m xing the constituents
(A) and (B) of the mxture (1), and
di spersing the said mxture (1) in the said thernoplastic
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resin (C .M

THE REFERENCES

Epstein (Epstein ‘859) 4,172, 859 Cct. 30,
1979
Epstein (Epstein ‘358) 4,174, 358 Nov. 13,
1979
Hironari et al. (EP *280) 0 268 280 May 25,
1988

(Eur opean patent application)
THE REJECTI ON

Claims 2, 3 and 9-13 stand rejected under 35 U . S.C. § 103
as being unpatentable over EP 280 in view of Epstein ‘859 and
Epstein ‘ 358.

OPI NI ON

We have carefully considered all of the argunents
advanced by appellants and the exam ner and agree with
appel l ants that the aforenentioned rejection is not well
founded. Accordingly, we reverse this rejection

Claim 12, which is the only independent claim requires

that at | east one thernoplastic polyamde resin is partially

I'nthis claim it appears that “upstreanf should read
“downstreant .
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encapsul ated by at | east one ethyl ene polynmer having units
derived fromunsaturated epoxy nononers or from unsaturated
aci d anhydri de nononers.

EP ‘280 di scl oses a rubber-1like polyner dispersed in an
anor phous pol yner such that at |east part of the rubber-1like
polymer is in the formof a stringy structure or a two-

di mensi onal or three-di nensional network structure (page 5,
lines 36-37; page 6, lines 1-2 and 9-10). The rubber-1like

pol ymer can be any rubber-1ike polymer having a storage shear
nmodul us at roomtenperature of 5 x 108 dyne/cnt or | ess (page
5 lines 17-19). The exenplified rubber-1like polynmers include
ol efin rubber-1ike copolyners such as ethyl ene-propyl ene
rubber, ethyl ene-butene rubber and et hyl ene-propyl ene-but ene
rubber (page 5, |ines 20-24).

The Epstein references are relied upon by the exam ner
for a suggestion to use in the EP ‘280 process an ethyl ene
pol ymer having units derived from unsaturated epoxy nononers
or fromunsaturated acid anhydride nononers (answer, page 3).

The exam ner argues that figures 3 and 4 of EP ‘280 show

a rubber-like polynmer in the formof a network structure in an
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anor phous pol yner such that the rubber-1ike polynmer partially
encapsul ates the anorphous pol yner (answer, page 4). The
partial encapsul ation referred to by the exam ner appears to
be the regions in figures 3 and 4 where the rubber-Iike

pol ymer, which is the dark portion in each figure, surrounds
t he anor phous polynmer, which is the light portion. Even if
this argunent is correct, for the following reason it is not

per suasi ve.

As pointed out by appellants (brief, page 12), in both
figures 3 and 4 of EP ‘280, the rubber-type polyner is a
styrene-but adi ene rubber and the anorphous polyner is a
pol yphenyl ene ether (page 2, lines 15-16 and 25; page 10,
lines 9-15). The exam ner has not provi ded evidence or
techni cal reasoni ng which shows that if, instead of being a
st yrene-but adi ene rubber, the rubber-1like polynmer were an
et hyl ene polynmer, particularly one having units derived from
unsat ur at ed epoxy nononers or from unsaturated acid anhydride

mononers, and if this polynmer formed a network structure in a
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t her nopl astic polyam de rather than in a pol yphenyl ene et her,
the network structure would be conparable to the network
structures shown in figures 3 and 4 of EP ‘280 and, therefore,
woul d provide the partial encapsul ation relied upon by the
exam ner.

Accordi ngly, we conclude that the exam ner has not
carried the burden of establishing a prinma facie case of
obvi ousness of the invention recited in any of appellants’

cl ai ms.

DECI SI ON

The rejection of clains 2, 3 and 9-13 under 35 U.S.C.
§ 103 over EP ‘280 in view of Epstein ‘859 and Epstein ‘358 is

rever sed

REVERSED
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