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t he Board.
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DECI SI ON ON APPEAL

This is an appeal fromthe exanminer’s final rejection of
claims 1, 3-9, 11-13 and 22-27, which are all of the clains

remai ning in the application.
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THE | NVENTI ON

Appellant’s clainmed invention is directed toward a net hod
for maki ng a nonwoven fabric. Caim1lis illustrative:

1. A high strength autogenously bonded nonwoven fabric
conprising single polyner conjugate fibers having at |east two
conponent conpositions, said conjugate fibers having a sheat h-
core configuration, all of said conponent conpositions
consisting essentially of one thernoplastic polyner selected
fromthe group consisting of semcrystalline thernoplastic
pol ymers, crystalline thernoplastic polyners and bl ends
t hereof , wherein said conponent conpositions are processed
with an identical processing condition or substantially
i dentical processing conditions to formsaid fibers such that
the two conponent conpositions have a nmelt flow rate
di fference of equal to or less than about 10 g/ 10 m nute. [l

THE REFERENCES

Keuchel et al. (Keuchel) 3,780, 149 Dec. 18, 1973
Carey, Jr. 4,551, 378 Nov. 5, 1985
Shi ba et al. (Shiba) 5,318, 552 Jun. 7, 1994

(effective filing date Nov. 10,
1987)
THE REJECTI ONS
Clains 1, 3-9, 11-13 and 24-27 stand rejected under 35

U S . C 8§ 112, second paragraph, as being indefinite for

'I't appears that “at |east” should be inserted before the
| ast appearance of “two conponent conpositions” in this claim
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failing to particularly point out and distinctly claimthe
subj ect matter
whi ch appell ant regards as the invention.? Cains 1, 3-9, 11-
13 and 22-27 stand rejected under 35 U.S.C. 8 103 as being
unpat ent abl e over Shiba or Carey, Jr., in view of Keuchel.?
OPI NI ON

We have carefully considered all of the argunents
advanced by appellant and the exam ner and agree with
appel l ant that the aforenentioned rejections are not well
founded. Accordingly, we reverse these rejections.

Claiminterpretation
Appellant’s clainms require that the nonwoven fabric

conprises “single polymer conjugate fibers”. These are “nelt-

2In the answer the examiner rejected clains 22 and 23 on
the ground that they are indefinite because they depend from
cancel ed claim 21 (answer, page 6). After appellant submtted
an anmendnent (filed October 17, 1996) in response to this new
ground of rejection, the exam ner did not repeat the rejection
in the suppl enmental answer (page 3). Thus, the record
i ndi cates that the exam ner has withdrawn this rejection in
view of this anmendnent. See the related remand at the end of
t hi s opi nion.

® The rejections under 35 U.S.C. § 112, second par agr aph,
inthe final rejection (page 2) are withdrawn in the
exam ner’ s answer (page 7).
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extruded fibers containing at least first and second
conponents of one polyneric conposition or substantially

i dentical polyneric conpositions” (specification, page 3,
lines 10-13).* “Substantially identical polyneric
conpositions” are those which “contain the sane thernoplastic
pol ymer and different anmpbunts and types of conventi onal

pol ymer additives that do not significantly alter the chem cal
and physical properties of the polyner, e.g., pignents,
colorants, lubricants, fillers and the |ike” (specification,
page 3, lines 13-19). Appellant’s clains recite that the
singl e polymer conjugate fibers have a sheath-core
configuration and have at |east two conponent conpositions,

all of which consist essentially of one thernoplastic polyner
selected fromsem crystalline thernoplastic polyners,
crystalline thernoplastic polyners and bl ends thereof, and are
processed with identical or substantially identical processing

conditions. Appellant’s specification states that form ng the

“1t is proper to use the specification to interpret what
appel l ant neant by a word or phrase in the claim See In re
Morris, 127 F.3d 1048, 1053-56, 44 USPQ@d 1023, 1027-30 (Fed.
Cr. 1997).
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conjugate fibers includes “supplying at |east two nelt-
extrudate streans of a thernoplastic polyner to a sheath-core
conjugate fiber form ng apparatus” (page 2, lines 7-9).
Accordingly, we interpret appellant’s clains as neaning
t hat each conponent conposition is a core or sheath
conposition, and that there are at |east two of these
conpositions, all of which consist essentially of the recited
one thernopl astic polyner and are processed under identical or

substantially identical processing conditions.

Rej ection under 35 U S.C. §8 112, second paragraph
The relevant inquiry under 35 U S.C. 8§ 112, second

par agr aph, is whether the claimlanguage, as it would have
been interpreted by one of ordinary skill in the art in |ight
of appellants’ specification and the prior art, sets out and
circunscribes a particular area with a reasonabl e degree of
precision and particularity. See In re More, 439 F.2d 1232,
1235, 169 USPQ 236, 238 (CCPA 1971).

The exam ner argues that “less than about” is indefinite
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because “the true netes and bounds of the clained limtation
cannot be determ ned” (answer, page 6). As an exanple, the
exam ner argues that “less than 2” includes integers above and
below 2. See id. The exam ner has nerely stated a
concl usi on, and has not provided the required explanation as
to why the claimlanguage, as it would have been interpreted
by one of ordinary skill in the art in |light of appellant’s
specification and the prior art, fails to set out and
circunscribe a particular area with a reasonabl e degree of
precision and particularity. Consequently, we reverse the

examner’s rejection under 35 U S.C. 8§ 112, second paragraph.

Rej ection under 35 U S.C. § 103
Shi ba di scl oses “an absorbent article conprising, as the
surface material, a non-woven fabric containing 40 wt. % or
nore of a conjugate fiber nmade of a first polyester and a
second pol yester having a nelting tenperature of 50E C. or
nore bel ow that of said first polyester and a hei ght of an

endot herm ¢ peak of 5% or nore of the first polyester” (col.
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3, lines 54-60).

Carey, Jr. discloses thermally bondable, thermally
crinpabl e, biconponent fibers which nmay have a highly
eccentric sheath/core configuration and may be fornmed into a
nonwoven fabric (col. 2, lines 16-19 and 52-59; col. 4, lines
7-9). For purposes of thermal bondability, the sheath of the
sheat h/ core configuration nust be conprised of a conponent
having a lower nelting point than the core (col. 3, lines 16-
20). To facilitate processing during thermal crinping and
bonding, this nelting point tenperature difference should be
at | east 10EC and nost preferably at |east 30EC (col. 3, lines
25- 33).

Keuchel discl oses two-conponent crinped filanents which
may have a sheath/core configuration (col. 2, lines 17-20;
col. 4, lines 15-20). The filaments are made by a nelt
spi nni ng process wherein a single polyner is separated into a
plurality of streans, each of the streanms is subjected to a
different thermal and shear environnent to change its nelt
fl ow or shrinkage characteristics, and the streans then are

reconbi ned and passed through a single jet to forman integral
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filament (col. 2, lines 24-34). The difference in the thernal
hi stories of the streans produces differences in the shrinkage
potentials of the conponents which cause the filanent to coi

or crinp (col. 4, lines 3-7).

The exam ner argues that Shiba and Carey, Jr. disclose
conjugate fibers having identical conponent conpositions
(answer, page 3). This argunment is not persuasive because the
exam ner has not expl ai ned how conponents havi ng the sane
conposition can have the different nmelting points required by
bot h references.

The exam ner argues that it would have been obvious to
one of ordinary skill in the art, in view of Keuchel, to use
sim lar conponents in the fibers of Shiba and Carey, Jr. in
order to inprove the crinp retention and bul k characteristics
of the fibers (answer, page 4). Keuchel, however, does not
teach that the inproved crinp retention and bul k
characteristics are the result of using the sanme starting
pol ymer for formng each stream |Instead, the reference
teaches that it is the different thermal histories which

produces this inprovenent (col. 2, lines 24-33; col. 4, lines
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3-7). Appellant’s clains, however, require that the
conponents of the fiber are processed using an identi cal
processing condition or substantially identical processing
conditions. The exam ner points out that appellant’s clains
enconpass use of substantially identical processing conditions
(answer, page 7), but has not established that Keuchel’s use
of different processing conditions to obtain the desired
difference in thermal histories falls within the scope of
appel l ant’ s requirenent of an identical processing condition
or substantially identical processing conditions. Thus, the
exam ner has not shown that if the references were conbi ned as
proposed by the exam ner, appellant’s clainmed invention would
be obtained. See Uniroyal, Inc. v. Rudkin-WIley Corp., 837
F.2d 1044, 1052, 5 USPQ2d 1434, 1439 (Fed. Cr.), cert.

deni ed, 488 U.S. 825 (1988). The exam ner argues that Keuchel

was not applied for its disclosure of different processing
conditions for the conponents (answer, pages 7-8), but does
not explain why the applied references woul d have | ed one of
ordinary skill in the art to use Keuchel’s single polyner

wi t hout using the differing processing conditions which, the
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reference teaches, are necessary to obtain the desired
properties. Moreover, Shiba and Carey, Jr. both require that
t he conponents of the fibers have different nelting points in
order to obtain the desired properties. Substituting
Keuchel " s single polynmer for the polyners having different
melting points, it appears, would render the products produced
by Shiba and Carey, Jr. unsuitable for their intended
purposes. See In re Gordon, 733 F.2d 900, 902, 221 USPQ 1125,
1127 (Fed. Cir. 1984).

For the above reasons, we conclude that the exam ner has
not carried the burden of establishing a prim facie case of
obvi ousness of appellant’s clained invention.

REMAND

In response to the exam ner’s new ground of rejection of
clains 22 and 23 under 35 U S.C. 8§ 112, second paragraph, as
bei ng i ndefinite due to depending from cancel ed claim 21
(answer, page 6), appellant submtted an anmendnent (filed
Cctober 17, 1996) wherein claim?22 is anmended to depend from
claim9. The exam ner does not include clainms 22 and 23 in

the rejection under 35 U . S.C. 8§ 112, second paragraph, in the

10



Appeal No. 1997-1135
Appl i cation 08/ 375, 196

suppl emrental answer (page 3). Thus, it appears that the
exam ner considers this anendnent to overcone the rejection
and, therefore, has withdrawn the rejection. Appellant’s
amendnent, however, has not been entered. Hence, we renmand

the application to the exam ner for entry of this amendnent.

As pointed out by the exam ner (answer, page 7), the
exam ner did not approve entry of appellant’s anendnent filed
on March 11, 1996 (paper no. 15) (advisory action mailed Apri
2, 1996, paper no. 16). This anmendnent, however, has been
entered. W remand the application to the exam ner for
wi t hdrawal of the entry of this anmendnent.

DECI SI ON

The rejections of clainms 1, 3-9, 11-13 and 24-27 under
35 U S.C. §8 112, second paragraph, and clains 1, 3-9, 11-13
and 22-27 under 35 U.S.C. 8 103 over Shiba or Carey, Jr., in
vi ew of Keuchel, are reversed.

REVERSED and REMANDED
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