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The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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JOHN D. SMTH, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL
This is an appeal pursuant to 35 U . S.C. §8 134 fromthe
final rejection of clains 86-92 and 101-112.
Appeal ed claim86 is representative and is reproduced
bel ow.

86. A process conprising treating a solution, gel or
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suspensi on of pectin starting material having a degree of
esterification greater than about 60% w th a cation-containing
preparation to obtain at least a first fraction having a

hi gher degree of calciumsensitivity and a second fraction
having a | ower degree of calciumsensitivity than said pectin
starting material wherein the cation-containing preparation
conprises a cation that is a netal i1on derived fromsalts

sel ected fromthe group consisting of alkaline earth netal
salts, alkali netal salts, transition netal salts, and

m xtures thereof.

The references of record relied upon by the exam ner are:

Hedges et al. (Unilever Al) 0,432,835 Al June 19, 1991
Hedges et al. (Unilever Bl) 0,432,835 Bl March 2,
1994

A prior art reference discussed by appellants is:

Rolin et al. (Rolin) WO 89/ 12648 Decenber 28,
1989

The appeal ed clains stand rejected under 35 U.S.C. § 103
as unpatentable over Unilever Al or Unilever BlL. W cannot
sustain the stated rejections.

Pectins are high nol ecul ar wei ght hydrocol | oi dal
substances rel ated to carbohydrates which are found in varying
proportions in fruits and plants and consist primarily of
partially methoxyl ated gal acturonic acid units (i.e.,

carboxylic acid units) joined in long chains. Typically,
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pectins are derived by dilute-acid extraction of the inner
portion of the rind of citrus fruits, or of fruit pomaces,

usual |y apples. See The Condensed Chenical Dictionary,

revised by Hawl ey, p.780, c.1981, copy attached, and the
specification at pages 1-3. Such conmercial pectin extracts
are conposed of a m xture of nolecules which differ according
to nmol ecul ar wei ght, distribution of nolecular weight, and
degree of esterification (nmethoxylation). Pectins with nore

t han 50% of the carboxylic acid groups esterified with mnethyl
al cohol are referred to as high nethoxyl pectins (HWS) while
pectins with | ess than 50% of the carboxylic acid groups
esterified wth nethyl alcohol are called | ow nmethoxyl pectins
(LMPs). See the specification at page 3, |ines 19-23.

Further, according to appellants’ brief at page 6, HWs may be
formed having either a | ocalized charge or a distributed
charge. See schematic Fornmula Il and Forrmula Il as
respectively depicted in the brief at page 6. Based on the
statenents in the brief at pages 8 and 9 and the specification

at page 4, lines 18-22, appellants’ invention is based on the
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di scovery that some HWPs contain a mxture! of a cal cium
sensitive fraction (CSP) and a non-cal cium sensitive fraction
(NCSP) which can be separated into separate fractions in a
commercially feasible manner. Thus, pectin which has a high
degree of esterification wherein its few reactive carboxylic
acid units are evenly distributed along the chain as depicted
in schematic Formula I1l, is said to be relatively unreactive
to calciumions and other netal cations, and is referred to as

a NCSP fraction pectin. In contrast, an

!See the brief at page 8, lines 14-18.
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HWP having a distributed charge as depicted by the Formula |
pectin is said to be a CSP fraction pectin. The herein
claimed process treats a pectin starting material having a
degree of esterification greater than 60% wth a cation-
containing preparation to obtain “at least a first fraction
having a higher degree of calciumsensitivity and a second
fraction having a | ower degree of calciumsensitivity than the
pectin starting material.” See appeal ed cl ai m 86.

The stated rejections of the appeal ed cl ai ns based on the
Uni | ever references cannot be sustained. First, as appell ant
has enphasized in his brief, the Unilever Bl reference is not
avai lable as prior art to the present application. Thus, the
alternatively stated rejection based on this docunent is
reversed. However, appellant acknow edges that the rejection
based on Unil ever Al nust be considered on the nmerits since
this reference has a publication date of June 19, 1991 and is
thereby an effective prior art reference to the subject matter
defined by the appeal ed cl ai ns.

The exam ner correctly points out that Unilever Al

teaches a nethod for producing a gel conposition wherein,
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inter alia, a pectin suspension is treated with a cation
preparation to forma conposition containing mcrogel
particles in a liquid continuous phase. However, Unilever Al
does not identify the pectin starting material as having a
degree of esterification greater than 60% as specified for the
clainmed pectin starting material. WMreover, there is no

i ndication that Unilever Al envisions the use of pectin
starting materials which are HWs whi ch, when reacted with a
cation, forma mxture conprising two fractions wherein one
fraction is a CSP and the other is a NCSP. Thus, as appell ant
argues in the brief at page 18, it is not apparent that
Uni | ever Al discloses a process which produces two pectin
fractions as clained herein, i.e., a first fraction having a
hi gher degree of calciumsensitivity and a second fraction
having a | ower degree of calciumsensitivity as conpared to
the pectin starting material, froma reaction wwth a pectin
starting material as clained. Even if one of ordinary skil
inthis art had been led to have utilized a fruit pectin as
the starting pectin in Unilever Al's process as contended by

the exam ner, there is no assurance that first and second
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fractions of CSP and NCSP woul d be obtai ned, because there is
no assurance that any particular selected fruit pectin
starting material woul d possess the properties required to
produce the clained first and second fractions. Conpare the
brief at page 17. Accordingly, the exam ner’s stated
rejection of the appeal ed clains based on Unil ever Al cannot

be sust ai ned.

OTHER | SSUES

In appellant’s brief at page 13, appellant describes the
Rolin reference as disclosing that pectins produced from
citrus fruits can be both highly esterified and cal ci um
sensitive. In addition, we note that Rolin discloses that
when hard water is used in some mxtures of high-esterified
pectins, there is a tendency for the pectins to react with
calciumto formundi ssol ved pectin and dissol ved pectin. See
page 1, line 34 to page 2, line 3 of Rolin. Prior to taking
further action in this application, the exam ner should
carefully evaluate the Rolin reference inclusive of the above

di scl osure to determ ne whether there is any basis to concl ude
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that first and second fractions of pectin as clained are

i nherently produced by this prior art process.
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The deci sion of the exam ner is reversed.

REVERSED

EDWARD C. KIM.I N
Adm ni strative Patent Judge

BOARD OF PATENT
JOHN D. SM TH

N N N N N N N N N N

Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES
TERRY J. OWENS )

Adm ni strative Patent Judge

N—r



Appeal No. 1997-1068
Application 08/ 161, 635

HERCULES | NCORPORATED

HERCULES PLAZA - LAW DEPARTMENT
1313 NORTH MARKET STREET

W LM NGTON, DE 19844

10



Appeal No. 1997-1068
Application 08/ 161, 635

JDS/ dal

11



