TH'S OPI NI ON WAS NOT' WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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GARRI' S, Administrative Patent Judge.

DECI SI ON ON APPEAL

1

Application for patent filed January 30, 1995.
According to appellants, this application is a continuation of
Application No. 08/ 105,005 filed August 11, 1993, now
abandoned.
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This is a decision on an appeal fromthe final rejection
of clainms 1 through 17 and 32 through 42 which are all of the
clainms remaining in the application.?

The subject matter on appeal relates to a nethod for
maki ng a reduced fat nut butter product conprising the steps
of conbining from about 30%to about 75% of a nut paste with
from about 15%to about 45% of one or nore water-sol uble, non-
fat dry solid, intimately m xing the conbinati on by passing it
t hrough an extruder m xer and then honobgeni zing the m xture.
Thi s appeal ed subject matter is adequately represented by
i ndependent claim1

whi ch reads as foll ows:

1. A nmethod for making a reduced fat nut butter product
conprising the steps of:

(a) conbining
from about 30%to about 75% of a nut paste,
from about 15%to about 45% of one or nore water-
sol ubl e, non-fat dry solid,
from about 0% to about 10% of an added edi bl e oil
from about 0% to about 30% of at | east one water-
i nsol ubl e non-fat dry solid, and

2 |In claim1l, “the stabilizer” |acks antecedent basis.

This informality should be corrected in any further
prosecution that may occur.
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from about 0% to about 3% enulsifier, where the
percent ages are wei ght percentages based on the total weight
of the nut butter product;

(b) intimately m xi ng the conbination by passing it
t hrough an extruder m xer sinultaneously with the generation
of free nut oil; and then

(c) honopgenizing the m xture under a pressure of at
| east about 4, 000 psig.
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The references relied upon by the exam ner as evidence of

obvi ousness are:

Ri chardson et al. (Ri chardson) 2,302,574 Nov. 17,
1942
Dzuri k et al. (Dzuri k) 3, 619, 207 Nov. 9,
1971
Aver a 4,728, 526 Mar. 1,
1988
Yokoyama et al. (Yokoyama) 4,814, 195 Mar. 21
1989
Mange et al. (Mange) 4,839, 193 Jun. 13,
1989
Wng et al. (Wng) 5,079, 027 Jan. 7,
1992

According to the Exam ner's Answer, clainms 1 through 11,
13 through 17, and 32 through 42 are rejected under 35 U.S. C
8 103 as bei ng unpatentable over Mange in view of Dzurik,
Avera and Richardson and further in view of Wng, and claim 12
is correspondingly rejected over these references and further
in view of Yokoyansa.

W will not sustain either of the above noted rejections.

Al'l of the clains on appeal require mxing the
conmbi nation of from about 30%to about 75% of a nut paste and
from about 15%to about 45% of one or nore water-sol uble, non-
fat dry solid, by passing it through an extruder m xer and
t hen honogeni zi ng the m xture under a pressure of at |east
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about 4,000 psig. Fromour perspective, the exam ner has

failed to establish a prim facie case of obvi ousness with

respect to this clained feature. Mre specifically, the

exam ner has advanced on this appeal no convincing explanation
as to why the applied references woul d have suggested m xi ng
nut paste and dry solid in the aforenenti oned concentrations
by way of an extruder m xer.

We recogni ze that certain references, such as Mange and
Wong, disclose m xing various ingredients in an extruder.
Simlarly, certain references, such as Dzuri k and Wng,

di scl ose adding a water-soluble, non-fat dry solid to a nut
material. However, the exam ner has not pointed out any

di scl osures in the applied references which, in our view,
woul d have suggested m xing in an extruder the conbination of
a nut paste and from about 15%to about 45% of one or nore
wat er - sol ubl e, non-fat dry solid as required by the appeal ed
cl ai ns.

Instead, with regard to the above noted dry solid
concentration feature, the examner sinply alleges that “[i]t
woul d have been obvious . . . to add particular ingredients in

the required amounts” (Answer, page 4) and that “[t] he
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particul ar amounts of ingredients are seen as being adjustable
by one of ordinary skill in the art” (Answer, page 5). Such
assertions, in the absence of evidentiary support by the
applied prior art, are sinply inadequate to establish a prim
facie case of obviousness. W appreciate that the exam ner,
in her response to the argunent section of the Answer refers
to Mange's disclosure regardi ng the maxi mum sugar content of
al nrond paste confectionary in general. However, this specific
di scl osure and i ndeed the Mange patent generally |ack a
teachi ng or suggestion of m xing a paste with sugar or other
such material in dry solid formand in the concentration
requi red by the appellants' clains. |Indeed, as correctly
pointed out in the Brief, it is at best speculative as to
whet her the saccharose added at the begi nning of Mange's
process would be in the here clained formof a dry solid nuch
| ess in the here clainmed concentration.

In light of the foregoing, it is our determ nation that
we cannot sustain the examner's 8 103 rejection of clains 1
through 11, 13 through 17, and 32 through 42 as being
unpat ent abl e over Mange in view of Dzurik, Avera and
Ri chardson and further in view of Wwng or her § 103 rejection
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of claim 12 as bei ng unpatentabl e over these references and

further in view of Yokoyana.
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The deci sion of the examner is reversed.

REVERSED

BRADLEY R GARRI S
Adm ni strative Patent Judge

BOARD OF PATENT
CHUNG K. PAK

Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES

CARCL A. SPI EGEL
Adm ni strative Patent Judge
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