TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBL| CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.
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Appl i cation No. 07/991, 872!

ON BRI EF

Before KIMII N, GARRIS, and WARREN, Adnmi ni strative Patent Judges.

GARRI S, Adnministrative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on an appeal fromthe refusal of the
examner to allow clainms 32-37, 39 and 40 as anended
subsequent to the final rejection. The only other clains
remai ning in the application, which are clains 1-31, stand

wi t hdrawn from further consideration by the exam ner.

! Application for patent filed Decenber 16, 1992.
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The subject matter on appeal relates to a dehydrogenation
catal yst which conprises an internmedi ate pore size zeolite
having a silica to alumna nole ratio of a |least 30 and | ess
than 500. Further details of this appeal ed subject matter are
set forth in representative independent claim 32 which reads
as follows:

32. A dehydrogenati on catal yst which conpri ses:

(a) platinumor palladium

(b) an internediate pore size zeolite having a silica to
alumna nole ratio of at |east 30 and | ess than 500 and
crystallite size less than 10 m crons; and

(c) an alkali content wherein the alkali to
alumnumratio in the zeolite is between about 1 and
about 5 on a nol ar basis.

The reference relied upon by the exam ner as
evi dence of obvi ousness is:
Mller et al. (Mller) 5,169, 813 Dec. 8, 1992

Al'l the clains on appeal are rejected under 35

usS. C

8§ 103 as being unpatentable over MIler.?

2 The appealed, clainms will stand or fall together: see
page 3 of the brief and 37 CFR 1.192(c)(7)(1995).
Accordingly, we will focus upon claim 32, the sol e i ndependent
clai m before us, in assessing the nerits of the exam ner's
rejection.
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For the reasons set forth in the answer and bel ow,
we Wil sustain this rejection.

M1l ler discloses a catalyst for reform ng processes
i ncl udi ng dehydrogenation (e.g., see lines 8-20 in colum 1).
This catal yst, like that defined by appeal ed i ndependent cl ai m
32, conprises a noble netal such as plati numor palladi um
(e.g., see line 15-17 in colum 3 and lines 28 - 30 in colum
14), an internedi ate pore size crystalline silicate such as
zeolite (e.g., see line 18 in colum 3, lines 3-6 in colum 13
and the paragraphs bridging colum 13 and 14), having a silica
to alumna ratio of at least 200 (e.g., see line 19 in colum
3), acrystallite size of less than 10 mcrons (e.g., see
lines 64 and 65 in colum 3) and an alkali to alumna ratio
between 1 and 5 parts on a nolar basis (e.g., see lines 44-47
in colum 4). Thus, MIler discloses a class of catal yst
whi ch includes a dehydrogenation catal yst that corresponds to
the catal yst defined by the i ndependent claimon appeal.

The appel |l ant argues that "one of ordinary skill in the
art would not find Appellant's Iight paraffin dehydrogenation
catal yst obvious in view of the MIler '813 catalyst" (brief,
page 7). This argunent is unpersuasive for a nunber of

reasons.
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In the first place, it is appropriate to clarify that
appeal ed claim 32 contains no limtation concerning "light

paraffin” and thus unquestionably enconpasses a catal yst for
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dehydr ogenati on of the type disclosed by MIler. Secondly,

t he appell ant's nonobvi ousness position, with respect to the
her e

claimed silica to alumna nole ratio specifically, is

unper suasi ve because it is contrary to patentee's express
teaching of a ratio range which overlaps that defined by the

i ndependent claimon appeal. Ex parte Lee, 31 USPQd 1105,

1107

(Bd. Pat. App. & Int. 1993). Indeed with regard to this
ratio,

the MIller disclosure of values within the here clained range
IS

considered to be an anticipation of this clainmed range. Ex
parte

Lee, 31 USPQ2d at 1106. Finally, concerning this | ast

menti oned point, we enphasize that the question raised by the
appel l ant as to whether the MIler reference teaches away from
the here clainmed ratio is sinply inapplicable to an

anticipation analysis. Celeritas Technologies Ltd. v. Rockwel

International Corp., 150 F.3d 1354, 1361, 47 USPQRd 1516, 1522

(Fed. Cir. 1998).
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For the reasons set forth above and in the answer, the
exam ner's 8 103 rejection of the clains on appeal as being

unpat entabl e over Ml ler is hereby sustained.

The decision of the exam ner is affirnmed.
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No tinme period for taking any subsequent action in

connection with this appeal

§ 1.136(a).

BRGj | b

AFFI RVED

EDWARD C. KI M.I N
Adm ni strative Patent Judge

BRADLEY R GARRI S
Adm ni strative Patent Judge

CHARLES F. WARREN
Adm ni strative Patent Judge

N N N N N N N N N N N N

may be extended under 37 CFR

BOARD OF PATENT
APPEALS
AND
| NTERFERENCES



Appeal No. 97-0268
Application No. 07/991, 872

Chevron Corporation

Law Depart nment

Pat ent and Li censing Unit
P.O. Box 7141

San Franci sco, CA 94120-7141



