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The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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DECI S| ON ON APPEAL

This is a decision on an appeal fromthe exam ner’'s fina
rejection of clainms 4-7, which are all the clains pending in
the application. dainms 1-3 have been cancel ed.

The appel lant’s cl ai ned subject natter is a bagging
machi ne for bagging material into agricultural bags. Caim4
is exenplary of the subject matter on appeal and recites:

4. A baggi ng nachi ne for bagging naterial into
agricultural bags conpri sing:

a frane neans having rearward and forward ends;

a tunnel neans on said franme neans and havi ng an intake end
for receiving the material to be bagged and an output end
adapted to receive the nouth of an agricultural bag;

a horizontally disposed rotor neans at the intake end of said
tunnel nmeans for forcing the material to be bagged into said
tunnel nmeans and into said bag, and

a hopper neans on said franme neans for receiving the materi a
to be bagged, said hopper neans having an open upper end and a
| oner end;

sai d hopper neans including a sloped front wall, a sloped rear
wal | ; and side walls extendi ng therebetween;

said walls being fixed and non-novabl e;

said sloped front wall and said sloped rear wall each having
upper and | ower ends;
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said rotor means being positioned between the | ower end of
said sloped front wall and the | ower end of said sloped rear
wal | ;

said front and rear walls extending upwardly and forwardly
with respect to said rotor neans.

REFERENCES

The follow ng prior art references were relied on by the

exam ner:

Ki nnear 2,689, 597 Sep.
21, 1954

Konbssa et al. (Konpbssa) 4,149, 547

Apr. 17, 1979

Ryan 4,621, 666

Nov. 11, 1986

THE REJECTI ONS

Clainms 4-6 stand rejected under 35 U.S.C. §8 103 as being
unpat ent abl e over Ryan in view of Konbssa.

Claim?7 stand rejected under 35 U.S.C. 8§ 103 as being
unpat ent abl e over Ryan in view of Kinnear.

The exam ner’s answer contains the foll ow ng new ground
of rejection:

Claimb5 stands rejected under 35 U.S.C. § 112, second

par agraph, as being indefinite for failing to particularly
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poi nt out and distinctly claimthe subject matter which
applicant regards as the invention.

Rat her than reiterate the exam ner’s full statenent of
the above noted rejections and the conflicting view points
advanced by the appellant and the exam ner regarding the
rejections, we nake reference to the O fice action nail ed
Novenber 27, 1985 (Paper No. 5) and the exam ner’s answer
(Paper No. 12) for the exam ner’s conplete reasoning in
support of the rejections and the appellant’s brief (Paper No.

10) for the appellant’s argunents thereagai nst.

OPI NI ON

In reaching our conclusions in this case we have given
careful consideration to the appellant’s invention as
described in the specification, to the appealed clains, to
the prior art applied by the exam ner and to the respective
vi ew poi nts advanced by the appellant in the brief and the
exam ner in the answer. These considerations |ead us to nmake
the foll owi ng determ nations.

We turn first to the examner’s rejection of clains 4-6

under 35 U.S.C. 8 103 as being unpatentable over Ryan in view
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of Konbssa. Ryan discloses a baggi ng nachi ne for baggi ng
material in agricultural bags that includes a frane with
rearward and forward ends (Fig. 1). There is also a tunnel on
the frame that has an intake for receiving the material to be
bagged and an output adapted to receive the nouth of an
agricul tural bag

(Fig. 6). Arotor 92 is disposed at the intake end of the
tunnel for forcing the material to be bagged into the tunne
and into the bag. There is a hopper neans 64 on the frane for
receiving the material to be bagged. This hopper neans has an
upper and a |lower end and includes a front sloped wall, rear
unsl oped wall and side walls extending between the front
sloped wall and the rear wall. The walls are fixed and non-
novabl e. The rotor is disposed between the | ower end of the
front sloped wall and the |ower end of the rear wall. Ryan
does not disclose a sloped rear wall.

Konbssa di scl oses a hopper neans for receiving tobacco
products. The hopper neans includes front and rear novabl e
wal I s that nove between sl oped and unsl oped positions. It is
the examner’s position that it would have been obvious to a
person of ordinary skill in the art at the tinme the invention
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was nmade to have substituted the hopper neans of Konpbssa for
t he hopper neans of Ryan to reduce the possibility of any
material build up at the outlet end of the hopper neans where
the walls nerge. [Exam ner’s Answer at page 5].

W note that it is the burden of the exam ner to
establish why one having ordinary skill in the art would have
been led to the clained invention by the reasonabl e teachi ngs
or suggestions found in the prior art, or by reasonable
inference to the artisan contained in such teachings or

suggestions. See In re Sernaker, 702 F.2d 989, 994, 217 USPQ

1, 5 (Fed. Cr. 1983). 1In our view, the exam ner has not net
this burden. |In the examner’s view the notivation for
substituting the hopper neans of Konpbssa for the hopper neans
di sclosed in Ryan is to reduce the possibility of any materi al
build up at the outlet end of the hopper where the walls
merge. However, there is no disclosure in Ryan to indicate
that there is a problemwith material build up at the outl et
of the hopper neans where the walls nerge. |In addition,
Konbsa teaches that it is the nobility of the walls rather
than the slope of the walls that prevents the |ikelihood of
bridging in the hopper neans (Col. 4, lines 6-68). As such,

6
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we do not find any notivation to nodify the device in Ryan so
as to substitute the Konbssa hopper neans therein. In any
case, even if there were notivation to substitute the hopper
nmeans i n Konobssa for the hopper neans of Ryan, such
substitution would result in a device with novable front and
rear walls which nove froma sl oped position to an unsl oped
position. Therefore this conbination would not satisfy the
requi renent of the clains that the walls are “fixed and non-
novable.” In view of the foregoing, we will not sustain the
exam ner’s rejection of clainms 4-6 under 35 U.S.C. § 103 as
bei ng unpat ent abl e over Ryan in view of Konbssa.

We turn next the examner’s rejection of claim5 under 35
U S.C. 8§ 112, second paragraph. The appellant has not
submtted any argunments concerning this rejection. Therefore,
we are constrained to sustain this rejection of the exam ner.

We turn finally to the examner’s rejection of claim?7
under 35 U. S.C. 8 103 as being unpatentable over Ryan in view
of Ki nnear.

Ki nnear di scl oses an apparatus and process for formng a
mat which includes a sleeve that is adapted to receive
material that is to be formed into the mat. The sl eeve has a

7
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sl oped section 6 and an unsl oped section 7. Claim7 requires
that "said sloped front and rear walls being sloped for their
entire lengths.” W agree with the appellant that the walls
of the sleeve or hopper of Kinnear are not sloped for their
entire length, but rather include a sloped portion 6 and an
unsl oped portion 7. In addition we do not agree with the
exam ner that the notivation for conbining the hopper sleeve
of Kinnear with the hopper of Ryan is to prevent the
l'i kel i hood of bridging of agricultural material because as we
stated above, Ryan does not disclose that any agricultura
mat eri al becones bri dged.

In view of the foregoing, we will not sustain the
exam ner’s rejection of claim7 under 35 U S.C. 8§ 103 as being
unpat ent abl e over Ryan in view of Kinnear.

The exam ner’s rejections of clainms 4-7 under 35 U.S. C.
§ 103 are not sust ai ned.

The examner’s rejection of claim5 under 35 U S.C. §

112, second paragraph is sustai ned.
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No tinme period for taking subsequent action in connection

with this appeal may be extended under 37 CFR 1.136(a).

AFFI RVED- | N- PART

JOHN P. McQUADE
Adm ni strative Patent Judge

JEFFREY V. NASE
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Adm ni strative Patent Judge

MURRI EL E. CRAWFCORD
Adm ni strative Patent Judge
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