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Before GARRI S, PAK and LI EBERMAN, Adm ni strative Patent
Judges.

GARRI S, Administrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on an appeal which involves clains 1-
21. The only other clains in the application, which are
clainms 22-24, stand withdrawn from further consideration by

t he exam ner.
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The subject matter on appeal relates to a photosensitive
pl ate which has a thermal distortion which is limted to
specified values. This appeal ed subject matter is adequately
illustrated by independent clains 1 and 3 which read as
fol |l ows:

1. A photosensitive plate suitable for use as a
fl exographic printing plate conprising a dinensionally stable,
flexible, polymeric substrate and a photosensitive el astoner
| ayer, wherein the plate has a thermal distortion in both the
machi ne and the transverse directions which is less than 0.03%
when the plate is exposed to actinic radiation and, after
exposure, is devel oped at tenperatures between 100 and 180EC.

3. A photosensitive plate suitable for use as a
fl exographic printing plate conprising a dinensionally stable,
flexible, polymeric substrate and a photosensitive el astoner
| ayer, wherein said polyneric substrate experiences |ess than
0.07% distortion in any planar direction when heated to
tenperatures from 110 to 180EC.

The references set forth below are relied upon by the

exam ner in the rejections before us:

Locey et al. (Locey) 4,160, 799 Jul . 10, 1979
Wwrns et al. (Wrns) 4,686, 172 Aug. 11, 1987
G bson, Jr. et al. (G bson) 5, 085, 976 Feb. 4, 1992
Mart ens 5, 215, 859 Jun. 1, 1993

Lu, Research Disclosure 19809, (Cct. 1990).
Clains 1-7 and 9-11 are rejected under 35 U.S.C. § 102(b)
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as bei ng unpatentabl e over Martens.
Clainms 1-8, 10 and 11 are rejected under 35 U.S.C. §

102(b) as bei ng unpat enabl e over G bson or Wrns.

Clains 1-7 and 9-21 are rejected under 35 U . S.C. § 103 as
bei ng unpatentabl e over Martens in view of Lu or Locey.

Finally, clains 1-8 and 10-21 are rejected under 35
U s C
8 103 as being unpatentable over G bson or Worns in view of Lu
or Locey.

We cannot sustain any of the above noted rejections.

Each of the 8 102 rejections before us on this appeal is
based upon the exam ner's proposition that the respective
pl ates of the applied references inherently possess limted
distortion within the here clai mned ranges because the prior
art and here clainmed plates may be manufactured fromthe sane
polynmeric material, nanely, polyethylene terephthalate. The
appel l ants point out, however, that polyethyl ene terephthal ate
printing plates which are not anneal ed in accordance with
their disclosed invention (i.e., the plates of Martens, G bson
or Worns) do not necessarily and inherently possess distortion
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val ues within the appeal ed cl ai mranges as evi denced by
Exanpl e 4 including Table IV on pages 13 and 14 of the subject
specification. Significantly, the exam ner has not responded
meani ngfully to the appellants' point on this matter.

It is well settled that inherency may not be established
by probabilities or possibilities and that inherency is not
established nerely because a certain thing my result froma

gi ven set of circunstances. 1n re Celrich, 666 F.2d 578, 581,

212 USPQ 323, 326 (CCPA 1981)(citing Hansgirg v. Kemmer, 102

F.2d 212, 214, 40 USPQ 665, 667 (CCPA 1939)). Under the
circunstances recounted above, it is clear that the record
before us on this appeal reflects that polyethyl ene
terephthal ate printing plates which have not been subjected to
t he anneal i ng process disclosed by the appellants, that is,
the plates of the references under consideration, do not
necessarily and inherently possess the appellants' clained
di stortion val ues.

It follows that we cannot sustain the examner's § 102
rejection of clainms 1-7 and 9-11 as being anticipated by
Martens or his 8 102 rejection of clainms 1-8, 10 and 11 as
being anticipated by G bson or Wrns.
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As for the examner's 8 103 rejections, we perceive
substantial nerit in the appellants' argunents against the
exam ner's concl usi on of obviousness. |In particular, we agree
with the appellants that even if the plates of the primary
references were subjected to the treatnents of the secondary
references, the resulting plates cannot be regarded as
possessing distortion values of the type defined by the
i ndependent clains on appeal. Indeed, the exam ner points to
not hi ng and we find nothing independently in the secondary
references which reflects that the treatnents of Lu or Locey
woul d be even capabl e of producing the here clained distortion
val ues.

In light of the foregoing, we also cannot sustain the
examner's 8 103 rejection of clains 1-7 and 9-21 as being
unpat ent abl e over Martens in view of Lu or Locey or his 8§ 103
rejection of clainms 1-8 and 10-21 as bei ng unpat ent abl e over
G bson or Wirns in view of Lu or Locey.

The decision of the exam ner is reversed.

REVERSED
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