TH S OPI Nl ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was not witten for
publication in a law journal and (2) is not binding precedent of the Board.

Paper No. 19

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte PETER G MANGONE, Jr.

Appeal No. 96-4018
Appl i cation 08/ 307, 328!

ON BRI EF

Bef ore CALVERT, MElI STER and STAAB, Admini strative Patent
Judges.

MElI STER, Admi ni strative Patent Judge.

DECI S| ON ON APPEAL

Peter G Mangone, Jr. (the appellant) appeals fromthe
final rejection of clains 1-20, the only clains present in the
application.?

W REVERSE

1 Application for patent filed September 16, 1994.

2 dains 1, 8 and 18 have been anended subsequent to final rejection.
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The appellant's invention pertains to a cable clip for

use in attaching a cable to a support. Independent claim1l is

further illustrative of the appeal ed subject matter and a copy

thereof may be found in the appendi x to the suppl enent al

brief.
The references relied on by the exam ner are:
Cumm ngs 627, 819 Jun.
Logsdon 4,903, 921 Feb.
Clains 1-20 stand rejected under 35 U. S.C. § 103
unpat ent abl e over Logsdon in view of Cumm ngs. It is

exam ner's position that:

The patent to Logsdon shows a cleat having
a housing conprising a top, bottom sides,
front and rear surfaces, a channel defined
in the bottom surface for receiving a
cabl e, and a bore extending through the top
and bottom surfaces for receiving a
fastener neans. Logsdon does not show a
fastener neans having an extended arm The
reference to Cunm ngs shows a fastener
nmeans having an extended arm It would
have been obvious to one skilled in the art
at the tinme the invention was nmade to

provi de the cleat shown by Logsdon with a
fastener neans having an extended arm as
shown by Cummings to further secure the
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housi ng by providi ng additional support to
the housing. [Answer, pages 4 and 5.]
The appel | ant di sagrees noting that, while Logsdon shows
a cable clanp, Cummngs is directed to a railroad spike. From
the appellant's perspective there is no suggestion to conbi ne
the teachings of the references in the manner proposed by the
exam ner. In support of this position the appellant has
attached Exhibit Ato the brief which, in Fig. 2, shows the
railroad spi ke of Cunmings holding arail Rto arailroad tie
Tinits "installed" position for the purpose of enphasizing
the di sparate manner in which Cunm ngs' railroad spike is
used. Even if the teachings of the references were conbi ned,
t he appell ant asserts that they would be conbined in the
manner depicted in Fig. 1 of Exhibit A which shows the arm or
bri dge nenber c¢ extending away fromthe housing 12 of
Logsdon's clip (as distinguished from extendi ng over the
housi ng i n such a manner so as to contact the top and front
surfaces thereof as set forth in claiml).
According to the exam ner, however:
It is the extended arm of Cumm ngs what
[sic, that] provides the securing neans
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when the fastener is used, sane as
appel l ant's extended arm It is correct,
as pointed out by appellant, that [the]
Cumm ngs fastener neans is used to secure
railway-rails but its teachings can be
applied to other fields as well. Referring
nowto Fig. 1 on appellant['s] Exhibit A

t he extended arm shoul d be rotated 180
degrees and pointed toward the front
surface 18 of the housing. That woul d be
the logical orientation of the fastener
nmeans because, as expl ai ned by Cunm ngs,
the extended armis a bridge nmenber of
desired length used to rest upon the
surface of the rail when the fastener is
driven in. \Wen use in conbination with
Logsdon the arm nust rest upon the housing.
The extension or |length of said arm woul d
be, as stated by Cumm ngs, of a "desired

| engt h", consequently it can be extended to
bridge the front surface of the housing to
further secure the cleat shown by Logsdon.
Answer, pages 6 and 7.]

The examner is sinply in error in his findings as to the
manner in which the railroad spike of Cumm ngs is used.
Cummings clearly states that the front face of the shank a
(i nedi ately bel ow the head) sweeps outwardly at a* "to cause
the spike in driving to hug the rail" (page 1, lines 61 and

62; enphasis ours). Cumm ngs further states that the bridge

nmenber ¢ extends rewardly and has a flat underside so as "to

rest squarely upon the surface of the tie when the spike is
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driven" (page 1, lines 69-71; enphasis ours). In addition,
Cumm ngs states that the spur c¢' (which extends downwardly
fromthe bridge c) is V-shaped so as to "facilitate its free
entrance into the wood [of the tie]" (page 1, |ine 95;
enphasis ours) as it "is driven into the tie" (page 2, line
6). According to Cunm ngs, the spike provides "an effective
bri dge-support and spur for resisting any tendency of the
spi ke to | oosen under lateral thrust of the rail" (page 2,
lines 16-18).

From the above, it is readily apparent that (1) the arm
or bridge ¢ of Cumm ngs does not contact or rest upon the rai
when it is secured to the tie as the exam ner apparently
believes and (2) the appellant in Fig. 2 of Exhibit A has
correctly depicted the orientation of Cumm ngs' spike inits
"driven" or installed position (rather than being 180 degrees
out of orientation as the exam ner woul d have us believe). In
view of the disparate nature of Cumm ngs' railroad spi ke, we
are at a conplete loss as to why one of ordinary skill in this
art woul d have been notivated to incorporate the railroad

spi ke of Cunm ngs into the device of Logsdon.
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Moreover, even if the artisan woul d sonehow have been
notivated to conbi ne the teachings of Logsdon and Cumm ngs,
these references would, at the nobst, suggest the orientation
depicted in Fig. 1 of Exhibit AL wth the additional feature
of the spur being of such an extent that it could al so be
driven into the supporting surface 22 so as to provide
additional |ateral support in accordance w th Cumm ngs
t eachi ngs.

The decision of the exanminer to reject clains 1-20 under
35 U.S.C. 8§ 103 based on the conbi ned teachings of Logsdon and
Cummi ngs i s reversed.

REVERSED
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