THL'S OPI NI ON WAS NOT__WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.
Paper No. 27

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte GEORGE R LANGLAND

Appeal No. 96-4007
Application No. 08/294, 769!

ON BRI EF

Bef ore COHEN, FRANKFORT, and NASE, Adninistrative Patent Judges.

NASE, Adninistrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on appeal fromthe exam ner's final
rejection of clainms 1 through 7, 9, 16 and 17. dCains 12 through
15 have been wi thdrawn from consideration under 37 CFR § 1. 142(b)
as being drawn to a nonelected invention. Cains 8 10 and 11

have been cancel ed.

! Application for patent filed August 23, 1994. According
to the appellant, the application is a continuation of
Application No. 08/066,047, filed May 25, 1993, now abandoned.
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We AFFI RM- | N- PART.
BACKGROUND

The appellant's invention relates to a conveyance system and
method. Clains 1 and 9 are representative of the subject matter
on appeal and a copy of those clains, as they appear in the

appellant's brief, is attached to this decision.

The prior art references of record relied upon by the
exam ner as evidence of obviousness under 35 U S.C. § 103 are:

Bei dl er 2,025, 371 Dec. 24, 1935
Kel | er 2, 956, 520 Cct. 18, 1960

Clainms 1 through 7, 9, 16 and 17 stand rejected under
35 U.S.C. §8 103 as bei ng unpatentable over Beidler in view of

Kel | er.

Rat her than reiterate the conflicting viewoints advanced by
t he exam ner and the appellant regarding the 8 103 rejection, we
make reference to the exam ner's answer (Paper No. 26, nmailed My
24, 1996) for the exam ner's conplete reasoning in support of the
rejection, and to the appellant's brief (Paper No. 25, filed

April 29, 1996) for the appellant's argunents thereagainst.
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OPI NI ON

In reaching our decision in this appeal, we have given
careful consideration to the appellant's specification and
clains, to the applied prior art references, and to the
respective positions articulated by the appellant and the
exam ner. Upon evaluation of all the evidence before us, it is
our conclusion that the evidence adduced by the exam ner is
sufficient to establish a case of obviousness only with respect
toclainms 1, 2, 4, 5, 9, 16 and 17. Accordingly, we will sustain
the examner's rejection of clains 1, 2, 4, 5, 9, 16 and 17
under 35 U.S.C. 8 103. W will not sustain the examner's
rejection of clainms 3, 6 and 7 under 35 U.S.C. § 103. Qur

reasoning for this determ nation foll ows.

In rejecting clains under 35 U. S.C. 8§ 103, the exam ner

bears the initial burden of presenting a prinma facie case of

obvi ousness. See In re Rijckaert, 9 F.3d 1531, 1532, 28 USPQd

1955, 1956 (Fed. Cir. 1993). A prima facie case of obviousness

is established by presenting evidence that the reference
t eachi ngs woul d appear to be sufficient for one of ordinary skil
in the relevant art having the references before himto make the

proposed conbi nation or other nodification. See In re Lintner, 9
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F.2d 1013, 1016, 173 USPQ 560, 562 (CCPA 1972). Furthernore, the

conclusion that the clainmed subject matter is prima facie

obvi ous nust be supported by evidence, as shown by sone objective
teaching in the prior art or by know edge generally available to
one of ordinary skill in the art that would have | ed that

i ndi vidual to conbine the relevant teachings of the references to

arrive at the clained i nvention. See In re Fine, 837 F.2d 1071,

1074, 5 USPQ2d 1596, 1598 (Fed. Cir. 1988). Rejections based on
8 103 nust rest on a factual basis with these facts being
interpreted wi thout hindsight reconstruction of the invention

fromthe prior art. See In re Warner, 379 F.2d 1011, 1017, 154

USPQ 173, 177 (CCPA 1967), cert. denied, 389 U. S. 1057 (1968).

Wth this as background, we analyze the prior art applied by

the examner in the rejection of the clains on appeal.

Bei dl er di scl oses an apparatus for conveying filmfrom
conveyor belts 63 and 64 to a submerging unit. The conveying
apparatus includes a plurality of chains 41, a plurality of
upstream sprockets wheels 29, 30 and 31, a plurality of
downst ream sprockets wheel s 40, 402 and 40° and a plurality of

grippers to positively hold the filmwhile it is being conveyed.
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Each gripper is formed froma strip of nmetal having two straight
portions 42 and 43, the latter termnating in a spur 44 operative
to inpinge the film (Fig. 11). The straight portion 43 is
relatively short and is shaped to forma | oop 45 which enbraces
one of the cross bars 46 of a link of the chain. The cross bar
acts as a fulcrumon which the gripper oscillates. Each gripper
is provided with a curved portion 47 between the | oop 45 and the
straight portion 42 to permt the straight portions 42 and 43 to
lie approximately parallel with the chain when it is inits

hori zontal position. Wen the conveyor chains 41 pass around the
downst ream sprocket wheels, the grippers are caused to swing on
the cross bar of the link and the spurs 44 are drawn fromthe
film and hence the filmis released (Fig. 10).2 As shown in
Figure 5, when the conveyor chains 41 pass around the sprocket
wheel s 29, 30 and 31, the grippers are caused to assunme an open
position to receive the film Belts and pulleys nay be

substituted for the chains 41 and the sprocket wheels.?

2 See page 2, left colum, line 6, to page 2, right colum,
line 10, of Beidler.

3 See page 3, left colum, lines 17-19, of Beidler.

5
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Kel | er discloses a candy can form ng machi ne having a
continuously operating gripper chain 42. The gripper chain 42
consists of a pair of transversely spaced chains 43 and 44
passi ng around sprockets 45 and 46. The gripper chains are
bridged by gripper jaws 53 and 54 rigidly nounted upon adj acent
links of the carrying chains. Wen traveling along the |ower
flight, the gripper jaws will have their adjacent faces spaced
apart substantially the dianmeter of the candy cane to be handl ed.
As the links turn around the sprockets, the gripper jaws assunme
radi al positions with respect to the sprocket which causes
i ncreased separation between adjacent jaw faces. This permts
ready insertion of the candy canes fromthe transfer neans 12 to
the gripper jaws as well as ready rel ease of the candy canes from

the gripper jaws.*

Wth respect to the standing 8 103 rejection of independent
clains 1 and 9 as being unpatentable over Beidler in view of
Keller, the exam ner determned that the only limtation not
di scl osed by Beidler is the continuous operation of the belt when
| oadi ng. Based on the teachings of Beidler and Keller, the

exam ner concluded that it would have been obvi ous to one of

4 See colum 3, line 63 to colum 4, line 19, of Keller.

6
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ordinary skill in the art to nodify Beidler to operate
conti nuously when | oading the grippers as suggested by Keller in
order to speed up the | oading process and provide a nore

efficient system

Implicit inthis rejection is the examner’s view that the
above noted nodification of Beidler would result in a device and
met hod whi ch correspond to the conveyance systemof claim 1l and

the nethod for conveying of claim9 in all respects.

The test for obviousness is what the conbi ned teachi ngs of
the references woul d have suggested to one of ordinary skill in

the art. See In re Young, 927 F.2d 588, 591, 18 USPQQd 1089,

1091 (Fed. Cir. 1991) and In re Keller, 642 F.2d 413, 425, 208

USPQ 871, 881 (CCPA 1981). In this case, we are in agreenent
with the exam ner that the conbi ned teachings of Beidler and
Kel | er woul d have been suggestive to one of ordinary skill in the
art at the tinme of appellant's invention of nodifying Beidler's
apparatus so as to operate his conveyor chains 41 conti nuously,

t hereby providing a nore efficient system as suggested by
Keller's transfer neans 12 continuously supplying articles to the

continuously operated gripper chain 42.
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The appellant's argunent (brief, pp. 3 and 5) that Beidler's
conveyor does not operate continuously during loading is
unper suasi ve. Nonobvi ousness cannot be established by attacking
the references individually when the rejection is predicated upon

a conbination of prior art disclosures. See In re Merck & Co.

lnc., 800 F.2d 1091, 1097, 231 USPQ 375, 380 (Fed. Gr. 1986).

The appellant's argunent (brief, pp. 3-4) that if one
skilled in the art were to conbine Beidler and Keller, one would
not arrive at the clained invention since one would enpl oy
Keller's two-part cradles is unpersuasive. |In that regard, we
agree with the examner that Keller's two-part cradles (e.qg.,
menbers 25 and 26) are part of the transfer neans 12 used for
| oading Keller's gripper chains 42 and that it is Keller's
gripper jaws 53 and 54, not the two-part cradles, which an
artisan woul d consider as corresponding to Beidler's grippers.
Thus, in contrast to the appellant's view, it is our opinion that
Keller's two-part cradles would not have provi ded any suggestion

to an artisan to nodify Beidler's grippers.
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The appel lant's argunent (brief, p. 4) that if one were to
enpl oy a one-piece gripper as taught by Beidler, it would be
necessary to provide a clutch nmechani sm which tenporarily ceases
movenent of the conveyor is unpersuasive since the appellant's
have not submtted any evidence to support this statenent.
Attorney's argunents in a brief cannot take the place of

evidence. 1n re Pearson, 494 F.2d 1399, 1405, 181 USPQ 641, 646

(CCPA 1974). Furthernore, we disagree with the appellant's
conclusion. In our opinion, Keller clearly discloses that a
clutch mechanismis not necessary to tinme the arrival of articles
to the opening of a gripper traversing an arc if a coordinated
transfer nmeans is utilized to supply an article to each gripper
as it opens. As noted above, such continuous operation provides

a nore efficient system by speeding up the | oadi ng process.

In light of the foregoing, we will sustain the standing

8§ 103 rejection of clains 1 and 9.

The appel l ant has grouped clains 1, 2, 4, 5 and 16 as
standing or falling together. Additionally, the appellant has

grouped clains 9 and 17 as standing or falling together.?®

> See pages 2-3 of the appellant's brief.

9
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Thereby, in accordance with 37 CFR § 1.192(c)(7), we have

determ ned that dependent clains 2, 4, 5, 16 and 17 nust be
treated as falling with independent clains 1 and 9. Thus, it
follows that the examner's standing 8 103 rejection of clains 2,

4, 5 16 and 17 is al so sustai ned.

Consi dering next the standing 8 103 rejection of dependent
clainms 3, 6 and 7, we agree with the appellant that the
limtations recited in these clains are not net by the conbi ned
teachings of Beidler and Keller. Wth respect to claim3, the
conbi ned teachings of Beidler and Keller fail to teach or suggest
a conveyance system wherein a workpiece is | oaded as the gripping
menber traverses a first arc of a greater radius than a second
arc and the workpiece is offloaded as the gripping nenber
traverses the second arc. Wile Beidler does disclose the
| oadi ng and unl oadi ng of workpieces at different arcs, as stated
by the exam ner, the arcs provided by the upstream and downstream
sprocket wheels of Beidler have the sane radius as shown in
Figure 1. Wiile Keller suggests sprocket wheels 45, 46 having
arcs of different radiuses, Keller clearly suggests |oading the
wor kpi ece as the gripper jaws 53, 54 traverse the arc of the

sprocket wheels 45 having the smaller radius. Wth respect to

10
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claim6, the conbined teachings of Beidler and Keller fail to
teach or suggest a second biasing neans which biases the free end
of the gripping nenber away fromthe surface of the conveyor

belt. Wiile the exam ner states that arnifinger 59 seen in
Figures 1, 2 and 5 of Beidler biases the gripper open, we see no
basis in Beidler for that statenent. Arnifinger 59 is engaged by
filmon conveyer belts 63 and 64 to elevate arns 51 and 52 to

di sengage the cross arm 48 thus permtting the chains 41 to be
driven. In this regard, armfinger 59 is not in any way
responsive to the second biasing neans (e.g., spring 538 in
Figure 5 or spring 640 in Figure 6) as set forth in the
appellant's claim6 since the arm finger 59 does not engage the
grippers and therefore does not bias the grippers away fromthe
chains 41. Moreover, armfinger 59 is part of the clutch
mechani sm and woul d be part of the structure renoved from Beidl er
when Beidler is nodified to operate continuously as suggested by
Keller. Wth respect to claim7, the conbined teachi ngs of
Beidler and Keller fail to teach or suggest a surface of the

gri ppi ng menber which conprises a foam pad or a serrated edge.
The nmere fact that the gripper jaws 53, 54 of Keller "inherently
w Il not damage the delicate articles" (as asserted by the

exam ner) provides no teaching or suggestion of the use of a

11
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gri ppi ng menber having a foam pad or serrated edge to grip the

wor kpi ece as required in the appellant's claim?7.

In light of the foregoing, we will not sustain the standing

8 103 rejection of clainms 3, 6 and 7.

CONCLUSI ON

To sunmari ze, the decision of the examner to reject clains
1, 2, 4, 5, 9, 16 and 17 under 35 U S.C. §8 103 is affirnmed and
the decision of the examner to reject clains 3, 6 and 7 under

35 US.C. 8 103 is reversed.

12
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No period for taking any subsequent action in connection
with this appeal may be extended under 37 CFR § 1.136(a).
AFFI RVED- | N- PART

JEFFREY V. NASE
Adm ni strative Patent Judge

| RW N CHARLES COHEN )
Adm ni strative Patent Judge )

)

g

) BOARD OF PATENT
CHARLES E. FRANKFORT ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES

)

)

)

)

)
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SHERI M NOVACK
RAYCHEM CORPORATI ON
MAI L STOP 120/ 6600

300 CONSTI TUTI ON DRI VE
MENLO PARK, CA 94025
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APPENDI X

1. A conveyance system conprising an endl ess flexible belt which
circulates through at |l east two arcs, at |east one structurally
rigid gripping nmenber attached to the belt, the gripping nmenber
having a free end and an anchoring end di sposed at opposite ends
of the gripping nenber, a biasing neans which biases the gripping
menber in a closed position, and a pivot attachnent |ocated at a
medi al point on the gripping nenber between the anchoring end and
the free end, wherein the configuration of the biasing neans
causes the gripping nenber to be opened as it traverses an arced
path and cl osed against the belt as it traverses a straight path,
W thout interruption in the novenent of the path.

9. A nethod for conveying a workpiece, the nethod conprising:

a) conveying a structurally rigid gripping nmenber in a path
whi ch describes a first arc having a predeterm ned radi us,
sai d gripping nenber having a free end, an anchoring end
di sposed at opposite ends of the gripping nenber, and a
pi vot nmeans | ocated at a nedial point on the gripping nmenber
bet ween the anchoring end and the free end, the free end
being open as it traverses the first arc;

b) | oadi ng a workpi ece into the opening as the gripping nmenber
traverses the first arc, while the gripping nmenber is being
conveyed;

c) conveyi ng the gripping nenber and workpiece in a path which
is substantially straight, said gripping nmenber being closed
and firmy holding the workpiece at the free end of the
gri ppi ng nmenber against the belt as the gripping nmenber
traverses the substantially straight path; and

d) conveying the gripping nenber in a path which describes a
second arc having a predeterm ned radius, said gripping
menber being open as it traverses the second arc to permt
the exit of the workpiece.
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