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DECI S| ON ON APPEAL

This is a decision on appeal fromthe final rejection of
claims 1-20, all of the clainms pending in the application.
The clained invention relates to a nethod and appar at us

for distinguishing between true and fal se echoes in an

! Application for patent filed Septenber 16, 1993.
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ultrasonic |iquid gaugi ng system Mre particularly,
Appel  ant indicates at page 5 of the specification that true
and fal se echoes in an echo profile are discrimnated by
determning the relative or actual energy content of the
recei ved echo signals.

Caimlis illustrative of the invention and reads as
fol | ows:

1. A nethod for discrimnating true and fal se echoes in an
ultrasonic liquid gauging system conprising the steps of:

a. transmtting an ultrasonic pulse toward the liquid
surf ace;
b. detecting true and fal se echoes after a

transm ssi on; and

C. identifying a true echo froma fal se echo based on
energy of the echoes by determ ning which echo has the higher
energy.

The Exam ner relies on the follow ng references:

Snyder 4, 000, 650 Jan. 04,
1977

Baunoel 4,203, 324 May 20,
1980

Leszczynski 5,157, 639

20, 1992

Clainms 1-20 stand finally rejected under 35 U.S.C. § 103
as bei ng unpat entabl e over Leszczynski in view of Snyder and

Baunoel .
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Rat her than reiterate the argunents of Appellant and the
Exam ner, reference is made to the Brief and Answer for the
respective details thereof.

OPI NI ON

We have carefully considered the subject natter on
appeal, the rejections advanced by the Exam ner, and the
evi dence
of obvi ousness relied upon by the Exam ner as support for the
rejections. W have, |ikew se, reviewed and taken into
consi deration, in reaching our decision, Appellant’s
argunments set forth in the Brief along with the Exam ner's
rational e in support of the rejections and argunents in
rebutt al
set forth in the Examner's Answer. It is our view, after
consi deration of the record before us, that the collective
evi dence relied upon and the level of skill in the particul ar
art woul d not have suggested to one of ordinary skill in the
art the obviousness of the invention as set forth in clainms 1-
20. Accordingly, we reverse.

In rejecting clainms under 35 U.S.C. 8§ 103, it is

i ncunbent upon the Examiner to establish a factual basis to
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support the | egal conclusion of obviousness. See In re Fine,
837

F.2d 1071, 1073, 5 UsSP@d 1596, 1598 (Fed. Cr. 1988). 1In so
doi ng, the Exam ner is expected to nmake the factua

deternmi nations set forth in G ahamv. John Deere Co., 383 U.S.

1,

17, 148 USPQ 459, 467 (1966), and to provide a reason why one
having ordinary skill in the pertinent art would have been | ed
to

nodi fy the prior art or to conbine prior art references to
arrive

at the clainmed invention. Such reason nust stemfrom sone
teachi ng, suggestion or inplication in the prior art as a
whol e

or know edge generally available to one having ordinary skil
In

the art. Uniroyal Inc. v. Rudkin-WIley Corp., 837 F.2d 1044,

1051, 5 USP@d 1434, 1438 (Fed. Cr.), cert. denied, 488 U S.

825

(1988); Ashland G 1, Inc. v. Delta Resins & Refractories,

I nc.,




Appeal No. 96-4002
Application No. 08/121, 849

776 F.2d 281, 293, 227 USPQ 657, 664 (Fed. Gr. 1985), cert.

denied, 475 U.S. 1017 (1986); ACS Hospital Systens, Inc. v.

Montefiore Hospital, 732 F.2d 1572, 1577, 221 USPQ 929, 933

( Fed.
Cir. 1984). These showi ngs by the Exami ner are an essentia
part

of conplying with the burden of presenting a prinma facie case

of

obvi ousness. Note In re Cetiker, 977 F.2d 1443, 1445, 24

usPQ2d
1443, 1444 (Fed. Cir. 1992).

Wth respect to i ndependent clains 1 and 8, the Exam ner
seeks to nodify the ultrasonic |Iiquid gaugi ng system of
Leszczynski by relying on Snyder and Baunoel to supply the
m ssing teaching of utilizing echo signal energy content
rat her than peak anplitude to discrimnate between true and
fal se echoes. In the Examner’'s view, the desire to reduce
costs by using integrated digital circuitry would serve as a
notivating factor to one of ordinary skill to nodify

Leszczynski with the teachings of Snyder and Baunvoel .
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At the outset, we note that both Appellant and the
Exam ner agree that Leszczynski discrimnates echoes on the
basis of anplitude rather than energy content of the received
echoes. Appellant’s initial point of contention is that
Snyder also is deficient in teaching the determ nation of the
energy content of any particular echo. In Appellant’s view
(Brief, page 11), Snyder’s approach to echo discrimnation is
nmerely to add together a plurality of peak magnitude val ues of
echoes resulting froma succession of transmtted pulses to
devel op a nornmalized sum val ue which would be greater than a
sum corresponding to a random noi se signal .

Upon careful review of the Snyder reference, we are in
agreenent with Appellant’s stated position in the Brief. 1In
our opinion, the integration operation in Snyder relied on by
t he Exami ner does not result in the determ nation of energy
content or "area under the curve" of any echo but rather
supplies only a summati on of peak val ues of a succession of
echo signals.

Wth respect to the Baunpel reference as well, we find
ourselves in agreenent with Appellant. Fromthe Exam ner’s
statenment of the grounds of rejection, Baunpel was cited
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nerely as evidence that integration of a signal over a
predeterm ned tine span will provide an indication of the
energy content of such signal. As Appellant has asserted
(Brief, page 13), this is a nmere statenent of a mathemati cal
principle which is not in dispute. In our opinion, the
teachi ngs of Baunoel do not solve the deficiencies of the
Exam ner’s proposed conbi nati on of Leszczynski and Snyder.
Baunoel is not concerned wth echo discrimnation and,
further, Baunoel’'s disclosed sunmation of all of the reflected
signals to neasure rate of decay does not provide a teaching
of energy content determ nation of a particular echo.

We further agree with Appellant’s argunents that the
Exam ner has failed to provide proper notivation for the
proposed conbi nati on of Leszczynski, Snyder, and Baunoel. It
is our view that, even assum ng arguendo that Snyder and
Baunoel provide for echo energy content determ nation, no
notivation exists for nodifying Leszczynski in the nanner
suggested by the Exam ner. The Exam ner’s position that the
desire for cost reduction would |ead the skilled artisan to
nodi fy Leszczynski to utilize digital integrated circuity such
as in Snyder and Baunpel is inapposite since the existing
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di scl osure of Leszczynski is replete with digital circuitry.

It is our opinion that the only basis for applying Snyder’s
and Baunpel’s teachings to Leszczynski conmes from an i nproper
attenpt to reconstruct Appellant’s invention in hindsight.
Accordi ngly, we can not sustain the Exam ner's obvi ousness
rejection of independent clains 1 and 8. Since all of the
limtations of independent clains 1 and 8 are not suggested by
the applied prior art, we can also not sustain the Exam ner's
rejection of appealed clains 2-7 and 9-20 which depend

t herefrom

In conclusion, we have not sustained the Exam ner’s
rejection of any of the clains on appeal under 35 U.S.C. §
103. Accordingly, the decision of the Exam ner rejecting

clains 1-20 i s reversed.

REVERSED
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