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The opinion in support of the decision being entered today
(1) was not witten for publication in a |law journal and
(2) is not binding precedent of the Board.
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This is a decision on an appeal fromthe exam ner’s final

rejection of clainms 1 through 8 and 10 through 12 which are

1 Application for patent filed Septenber 8, 1994.
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all of the clainms pending in the application.
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Claiml is representative of the subject matter on appeal
and reads as foll ows:

Claiml. A nmethod for producing a mcrocapsule flavor
delivery system conpri sing:

(a) providing a mxture of a flavoring material selected
fromthe group consisting of an oil soluble flavor dissolved
in an oil and an o/w emul sion flavor and a protein solution;

(b) subjecting said mxture to | ow shear mxing to
provi de an o/w pre-enul sion;

(c) subjecting said pre-enulsion to high shear m xing or
soni cation to provide an o/w enul sion having a coating of
protein around the internal oil droplets;

(d) mxing the o/w enulsion with a liquified hard fat
which is solid at roomtenperature to provide an o/w o
emul si on; and

(e) atom zing the o/w o emul sion onto a planar surface or
into a fluid to provide mcrocapsul es having a flavoring
material in the internal oil phase, said mcrocapsul es having
a particle size of fromabout 20 m crons to about 200 m crons.

As evi dence of obviousness, the exam ner relies on the
followng prior art:

Moran et al. (Moran) 0 076 549 Apr. 13,
1983
(Publ i shed European Patent Application)

Clainms 1 through 8 and 10 through 12 stand rejected under

35 U.S.C. §8 103 as unpatentable over the disclosure of Moran.

W& reverse.
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The cl ai ned subject nmatter is directed to a nethod for
produci ng a mcrocapsul e flavor delivery systemwhich is in an
oil-in-water-in-oil emulsion. The nmethod involves subjecting
a specific mxture to |l ow shear m xing to provide an oil-in-
wat er pre-emnul sion; subjecting the pre-emulsion to high shear
m xi ng or sonification to provide an oil-in-water enul sion
having a coating of protein around the internal oil droplets;
m xing the emulsion with a liquefied hard fat; and atom zi ng
the resulting mxture to form m crocapsul es having a particle
size of from about 20 microns to about 200 m crons.
According to page 4 of the specification, the oil-in-water-in-
oil mcrocapsules are forned to provide flavor stability in
aqueous products.

The exam ner recogni zes that “[t]he claims . . . differ
fromMran in the recitation of atom zing the o/w o enul sion
to formm crocapsul es [of the clained sizes].” See Answer,
page 4. The exam ner, however, concludes that “[i]t would be
obvi ous to one of ordinary skill in the art to spray the
[iquid product of Moran onto or into a food product in order
to flavor it with the creamflavor of exanple 1.” 1d.

On this record, we determne that the examner’s
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concl usi on of obviousness is unsupported by any factual
evi dence. The exam ner sinply has not supplied any evidence
that the spread of the type described in Mdiran was known to be
used in the formof mcrocapsul es having the clained particle
sizes. Nor has the exam ner supplied any evidence regardi ng
the desirability of enploying the clainmed spraying technique
to formthe spread of the type described in Mdran or of using
the spread of the type described in Moran in the form of
m crocapsul es having the clainmed particle sizes. |Indeed, the
exam ner does not refer to any evidence to denonstrate that
the application of a spraying technique to form m crocapsul es
is knowmn to one of ordinary skill in the food art.
Accordingly, we reverse the examner’s Section 103 rejection
of all of the appeal ed cl ai ns.

The decision of the examner is reversed.

REVERSED

CHUNG K. PAK
Adm ni strative Patent Judge
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