TH'S OPINION WAS NOT WRI TTEN FOR PUBL| CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is not
bi ndi ng
precedent of the Board.

Paper No.
17

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte Pl ERRE DUFRESNE
NI LANJAN BRAHMA, and STEPHEN R MJURFF

Appeal No. 96-3454
Application No. 08/260, 295

ON BRI EF

Bef ore DOVWNEY, OWNENS, and KRATZ, Adninistrative Patent Judges.
KRATZ, Administrative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's refusa
to allow clains 1-16, which are all of the clains pending in
this application. Upon the filing of this appeal, the

exam ner approved entry (advisory mail ed Septenber 22, 1995)

! Application for patent filed June 14, 1994.
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of an anendnent filed Septenber 13, 1995, after the fina

rejection.
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BACKGROUND

The appellants' invention relates to a nethod of
presul phuri zi ng hydrocarbon conversion catal ysts using a
presul phuration agent including sulfur conpounds of a type (a)
and (b) each with different deconposition tenperatures. An
under st andi ng of the invention can be derived froma reading
of exenplary claiml, which is reproduced bel ow.

1. In a process for presul phurizing a hydrocarbon
conversion catal yst, the inprovenent conprising enploying a
presul phuration agent containing (a) at |east one first
sul phur conpound havi ng a deconposition point Tl of |ess than
220EC and (b) at |east one second sul phur conpound having a
deconposition point T2 greater than about 220EC.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed clains are:

Seiver et al. (Seiver) 4,431, 747 February 14,
1984
Ber r ebi 4,530, 917 July 23, 1985

Clainms 1-16 stand rejected under 35 U . S.C. 8 103 as being
unpat ent abl e over Berrebi in view of Seiver.

We meke reference to the exam ner's answer(s) for the
exam ner's reasoning in support of the rejection, and to the
appel l ants' brief(s) for the appellants' argunents

t her eagai nst.
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OPI NI ON

In reaching our decision in this appeal, we have given
careful consideration to the appellants' specification and
clainms, to the applied prior art references, and to the
respective positions articulated by the appellants and the
exam ner. For the reasons which follow, we cannot sustain the
rejection presented by the examner in this appeal.

Berrebi discloses presulfurizing catalysts using a first
step of treating the catalysts with pol ysul fide sulfurization
agents in the absence of hydrogen (colum 4, lines 7-32). The
catal yst may thereafter be activated by treatnment with
hydrogen (colum 4, |lines 32-38). Seiver discloses the use of
sul fur containing conpounds selected fromanong a |ist of
compounds that includes dinmethyl sulfoxide that are used
during the deconposition of a catalyst precursor in the
presence of hydrogen (columm 9, line 30 through colum 10,
line 60).

The position of the exam ner is that the sul fur
cont ai ni ng conpounds of Seiver are conbinable with the
sul furization agents of Berrebi for use in the presul furizing

process of Berrebi since it would have been obvious to conbine
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“two or nore materials disclosed by the prior art for the sane
purpose to forma third material that is to be used for the
sane purpose....” (Final rejection, page 3). The exam ner
urges that notivation for conmbining the prior art teachings

“comes fromthe fact that both

are directed to the sane desul furization process.” See page 6
of the answer. W cannot agree with the exam ner.

In our view, the exam ner’s reliance on the “sane
pur pose” and “sane desul furization process” as notivation for
conbi ning the references is not supported by the applied
ref er ences. In this regard, we note that Seiver teaches
deconposing a catal yst precursor in the presence of a sulfur
beari ng conmpound and hydrogen (columm 10, |ines 35-42) whereas
Berrebi discloses |oading the catalyst with his disclosed
presul furizing agent in a process step that is carried out in
t he absence of hydrogen (columm 6, lines 9-15). In view of
t he above and based on the present record, we cannot agree
with the exam ner that the dissimlar nmethods of Seiver and
Berrebi are directed to the “sanme desul furization process”

using sul fur containing materials for the “sanme purpose.”
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Accordingly, we disagree with the exam ner's assertion of
obvi ousness of the clained nethod, based on the teachings of
the Berrebi and Seiver patents as the sole evidence relied
upon.

Because we reverse on the basis of failure to establish a

pri ma faci e case of obvi ousness, we need not reach the issue

of the sufficiency of appellants' show ng of alleged
unexpected results in their application (specification, page
13, Table 1) as supplenented by the Gernain Martino

declaration of record. See In re Geiger, 815 F.2d 686, 688, 2

USPQ2d 1276, 1278 (Fed. Cir. 1987).

CONCLUSI ON

To sunmmari ze, the decision of the exam ner to reject

clains 1-16 under 35 U. S.C. 8 103 is reversed.
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REVERSED

MARY F. DOMNEY
Adm ni strative Patent Judge

BOARD OF PATENT

TERRY J. OVENS APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

PETER F. KRATZ
Adm ni strative Patent Judge
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