TH'S OPI NI ON WAS NOT' WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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Bef ore CALVERT, M:QUADE and NASE, Adm nistrative Patent
Judges.

CALVERT, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 1 to
5 9to 20 and 24 to 33. Cdains 7, 8, 22 and 23, the other

clainms remaining in the application, were also finally

! Application for patent filed Novenber 2, 1993.
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rejected, but the exam ner states in the Advisory Action
(Paper No. 15, COctober 11, 1995) that this rejection is
overcone by the proposed anmendnent (Amendnent After Final
Action filed Septenber 15, 1995).

The subject matter involved in this appeal defined by
claim1l1 thus:

1. A di sposabl e absorbent article, said article
defining a front portion, a rear portion and a crotch portion
connecting the front and rear portions and havi ng opposed
| ongi tudi nal side edges, said article conprising:

an outer cover;
a |iquid-pervious body-side |iner;

an absorbent material | ocated between said outer cover
and sai d body-side |iner;

a pair of opposed ears |ocated on said front portion,
said ears being adapted, in use, to overlap with said rear
portion of said article to form overl apped portions;

attachnment nmeans for attaching said overl apped portions
of said ears to said rear portion to formattachnment points,
said attachnent points being |ocated on a side of said article
behi nd a transverse center plane of said article and within
about 2.5 inches (6.4 centineters) of said transverse center
pl ane;

a wai st elastic nenber attached to at | east one of said
front portion or said rear portion; and

|l eg el astic nenbers attached to said crotch portion
adj acent sai d opposed | ongitudi nal side edges.
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The references applied by the examner in the fina

rejection are:

Enl oe 4, 895, 568 Jan. 23,
1990
Mesek 4,938, 754 Jul. 3,
1990
Nonura et al. (Nonura) 5, 055, 103 Cct. 8,
1991
Roessl er et al. (Roessler) 5,176, 671 Jan. 5,
1993

The clains on appeal stand finally rejected as foll ows:

(1) dainms 1to 5 9, 11, 16 to 20, 24, 26 to 28 and 33,
unpat ent abl e over Roessler under 35 U . S.C. 102(e)
(anticipation) or 103 (obvi ousness);

(2) dains 10, 12, 13, 25, 29 and 30, unpatentable over
Roessl er in view of Nonmura, under 35 U.S.C. 103;

(3) dains 14 and 31, unpatentable over Roessler in view
of Enl oe, under 35 U. S.C. 1083,

(4) dains 15 and 32, unpatentable over Roessler in view
of Mesek, under 35 U.S.C. 103.

Considering first the rejection of independent clains 1,
16 and 27 as anticipated by Roessler under 35 U S. C. 102(e),
we note that clains 1 and 27 require that the pair of opposed

ears be located on the front portion, whereas in Roessler ears
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27 are located on the rear portion 16. This difference,

al t hough not raised by appellants, would seemto mtigate
agai nst anticipation of clainms 1 and 27, since it is wel
settled that anticipation is only established when a single
prior art reference discloses, expressly or under principles
of i nherency, each and every elenent of a clained invention.

RCA Corp. v. Applied Digital Data Systens, Inc., 730 F.2d

1440, 1444, 221 USPQ 385, 388 (Fed. Cir.), cert. dismssed,

468 U. S. 1228 (1984).

| ndependent clainms 1 and 16 recite that the attachnent
points are “located on a side of said article behind a
transverse center plane of said article and within about 2.5
inches (6.4 centinmeters) of said transverse center plane,”
whi | e i ndependent claim 27 recites that all the attachnent
points are “located behind a transverse center plane of said
article and within about 2.5 inches (6.4 centineters) of said
transverse center plane.” The exam ner takes the position, in
effect, that these |imtations are inherently net by Roessler,
because (answer, page 4):

Wien the article is worn by a “fat” baby the

attachnment points will be |located closer to the

transverse axis of the article, than when the
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article is worn by a “thin” baby (where the

attachnment points will be |located farther away from

the transverse axis of the article (see figures 4B

and 6 [sic: 57]).
Appel I ants, on the other hand, contend (brief, page 4):

the wi de range of wearer size assuned by the

Exam ner is not accurate. |If a given diaper is

desi gned so that fastening occurs on the front of

the diaper, fastening will occur on the front of the

di aper across the range of wearer sizes for which

that specific diaper is designed. It is not a “one

size fits all” situation. Specific diapers are

i ntended to be used on specifically sized wearers.

We do not agree with the exam ner that the above-quoted
limtations are anticipated by Roessler. In the Roessler
di aper, the attachnent neans consist of hook portions 28 on
the tabs 27 at the rear of the diaper, and a patch 21 of |oop
mat erial across the front of the diaper; the attachnent points
wi Il be where the hooks of portions 28 engage the | oops of
patch 21. Since patch 21 is at the front of the diaper, the
attachnment points will therefore be at that | ocation al so,
i.e., ahead of the transverse center plane of the diaper.
Clearly, the location of the attachnment point will vary
somewhat dependi ng on whet her the wearer (baby) has a | arger

or smaller waist than average. The only possible scenario in

whi ch the attachment points would be behind the transverse
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center plane of the Roessler diaper would be if the baby's
wai st were so |arge (the baby was so “fat”) that the hook
portions 28 of the tabs 27 could not reach past the transverse
plane T. However, it would appear that in that case, given
the location of |oop patch 21, the hook portions 28 woul d not
be able to reach the patch 21 and there woul d be no attachnent
points at all.

Wth regard to the question of obviousness, we find no
teachi ng in Roessl er which woul d have suggested to one of
ordinary skill in the art that the discl osed Roessler diaper
be nodified in such a manner as to neet the above-di scussed
limtations. Wiile we do note that at colum 5, lines 22 to
29, Roessler states that “the garnment nay be constructed for
encircling the waist in the reverse order,” this |anguage is
not cited or discussed by either appellants or the exam ner,
and its neaning is sonewhat obscure. W therefore concl ude
that clainms 1, 16 and 27 woul d not have been obvi ous over
Roessl er.

Accordingly, the rejection under 35 U.S.C. 102(e) or 103
of clains 1, 16 and 27, and |ikew se of dependent clainms 2 to
5 9, 11, 17 to 20, 24, 26, 28 and 33, wll not be sustained.
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As for rejections (2), (3) and (4), the Nonura, Enloe and
Mesek secondary references applied therein do not overcone the
defici enci es of Roessler noted above. The rejections of
clainms 10, 12 to 15, 25 and 29 to 32 will therefore not be

sust ai ned.
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Concl usi on

The exam ner's decision to reject clains 1 to 5, 9 to 20

and 24 to 33 is reversed.

REVERSED

| AN A, CALVERT )
Adm ni strative Patent Judge)

)

)

)

JOHN P. M QUADE ) BOARD OF PATENT
Adm ni strative Patent Judge) APPEALS AND
) | NTERFERENCES
)
)
JEFFREY V. NASE )

Adm ni strative Patent Judge)
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