THL'S OPI NI ON WAS NOT__WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.
Paper No. 15

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte JOHN R SCHOESSOW

Appeal No. 96-0079
Application No. 08/114, 391!

ON BRI EF

Bef ore LYDDANE, FRANKFORT, and NASE, Adninistrative Patent
Judges.

NASE, Adninistrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on appeal fromthe exam ner's rejection
of claims 1, 4 and 5. Subsequent to the final rejection, clains
2 through 4 were anended, resulting in the allowance of clains 2

and 3, the wwthdrawal of the 35 U.S.C. 8§ 112, second paragraph,

! Application for patent filed August 31, 1993.
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rejection of clainms 4 through 6 and the objection to claim®6 as

depending froma rejected claim

We REVERSE

BACKGROUND

The appellant's invention relates to a |ivestock feeding
structure. Clains 1 and 4 are representative of the subject
matter on appeal and a copy of clainms 1 and 4 is attached to this

deci si on.

The prior art references of record relied upon by the
exam ner as evidence of obviousness under 35 U S.C. § 103 are:

Schoessow 4,258, 663 Mar. 31, 1981
Hart on 4,930, 449 June 5, 1990

Clains 1, 4 and 5 stand rejected under 35 U . S.C. § 103 as

bei ng unpatentabl e over Harton in view of Schoessow.

Rat her than reiterate the conflicting viewoints advanced by
the exam ner and the appellant regarding the 8 103 rejection, we

make reference to the exam ner's answer (Paper No. 12, mailed
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June 27, 1995) for the exam ner's conplete reasoning in support
of the rejection, and to the appellant's brief (Paper No. 11

filed May 5, 1995) for the appellant's argunents thereagainst.
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OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to the appellant's specification and
clains, to the applied prior art references, and to the
respective positions articulated by the appellant and the
exam ner. As a consequence of our review, we nake the

determ nati ons which foll ow

Bef ore addressing the exam ner's rejection based upon prior
art, it is an essential prerequisite that the clainmed subject
matter be fully understood. Anal ysis of whether a claimis
pat ent abl e over the prior art under 35 U S.C. 8 103 begins with a
determ nation of the scope of the claim The properly
interpreted clai mnust then be conpared with the prior art.
Claiminterpretation nust begin with the |anguage of the claim

itself. See Smithkline D agnostics, Inc. v. Helena Laboratories

Corp., 859 F.2d 878, 882, 8 USPQ2d 1468, 1472 (Fed. CGr. 1988).

The general rule is that terns in clains are to be given
their ordinary and accustoned neaning, unless it appears that the

inventor used themdifferently. See Envirotech Corp. v. A

George, Inc., 730 F.2d 753, 759, 221 USPQ 473, 477 (Fed. G
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1984) and Hoechst Cel anese Corp. v. BP Chens. Ltd., 78 F.3d 1575,

1578, 38 USPR2d 1126, 1129 (Fed. Cir. 1996). Furthernore, in
proceedi ngs before the PTO, clainms in an application are to be
gi ven their broadest reasonable interpretation consistent with
the specification, and that claimlanguage should be read in
light of the specification as it would be interpreted by one of

ordinary skill in the art. In re Sneed, 710 F. 2d 1544, 1548, 218

USPQ 385, 388 (Fed. Cir. 1983).

In this case we find it necessary to construe the neaning of
the term nol ogy "permanently affixed" as recited in claiml with
regard to the nounting of the feed hopper in the |ivestock
feeding structure. |In the background of the invention
(specification, p. 1), the appellant describes the |ivestock
f eeder wagon of his prior patent (Schoessow 4, 258, 663) as
i ncl udi ng renovabl e panel s which can be secured to an inner
framework to provide a feed bunker. In the summary of the
invention (specification, p. 1), the appellant states that his

i vestock feeding bunker in the present invention is constructed

with permanently nmounted panels carried on a franework grating to
forma hopper. 1In the description of the invention

(specification, p. 4), the appellant explains that plates 16 form
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a feed hopper and that the plates 16 are preferably rigidly

wel ded in place. The Anerican Hertigage Dictionary, Second

Col l ege Edition (1982), defines "permanent" as "Fi xed and

changel ess; lasting or neant to last indefinitely."

Qur review of the specification, as originally filed, and
the dictionary definition | eads us to conclude that one of
ordinary skill in the art woul d understand the term nol ogy
"permanently affixed" as recited in claiml to nean that the
hopper is nonrenovably affixed (such as by welding) in the

i vestock feeding structure.

Additionally, we find it necessary to construe the
term nol ogy "one side of the structure"” recited in clains 1 and
4. In the description of the invention (specification, p. 3),

t he appel | ant expl ains that gates, such as gate 12 in Figures 1
and 2, nmay be provided al ong one or both sides of the wagon.
Thus, the appellant's specification clearly distinguishes the
si des of the wagon 10 fromthe ends of the wagon (i.e., end
frames 15 and 26 seen in Figures 1 and 2). Qur review of the
specification, as originally filed, thus |leads us to concl ude

that one of ordinary skill in the art would understand that the
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term nol ogy "one side of the structure” as recited in clains 1
and 4 refers to the long sides of the wagon (structure), not the

short ends of the wagon (structure).

Next, we turn to the issue of whether the limtations in
clains 1 and 4 relative to the size of the "openings" are
entitled to be given weight. W agree with the appellant's
argunent (brief, pp. 8-11) that the exam ner inappropriately
ignored the limtations in clains 1 and 4 relative to the size of
the "openings.” The limtations in clains 1 and 4 relative to
the size of the "openings"” limt the size of the "openings" in

the structure being clainmed and therefore nust be given weight.

See In re Stencel, 828 F.2d 751, 754, 4 USPQ2d 1071, 1073 (Fed.

Cr. 1987).

Having interpreted the clainms on appeal in the manner
expl ai ned above, we find ourselves in agreenent with the
appel l ant that the clained invention would not have been obvi ous
to one of ordinary skill in the art at the tine of the
appel lant's invention based on the conbi ned teachings of Harton
and Schoessow. Wile we agree with the examner that it would

have been obvious to provide the feeder of Harton with a
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hopper/bin in view of Schoessow, we do not see that the applied

prior art suggests a feed hopper that is permanently affixed in

the livestock feeding structure, or wherein at |east a portion of

one side of the feed hopper is permanently affixed to the hinged

portion of one upright framework side so as to rotate therewth,
as required in claim1 on appeal. In our opinion, a conbination
of the applied prior art would have provided a renovabl e
hopper/bin in the feeder of Harton, not a hopper/bin that is

permanently affixed in the feeder of Harton. Since all the

limtations of claiml1l are not net or rendered obvious by the
prior art applied by the examner, we will not sustain the

35 US.C. §8 103 rejection of claim1.

We agree with the appellant's argunent (brief, p. 7)
regarding claim4 that Harton's feeder, even when nodified by
Schoessow in the manner set forth by the exam ner, does not
provi de unobstructed access into the structure above the | evel of
the floor. 1In that regard, we note that Harton's crossbar 9,
reinforcing structure 4 and roof 3 would obstruct access into the
f eeder above the |level of the floor 7 as shown in Figures 1 and
2. Since all the limtations of claim4 are not nmet by the prior

art applied by the examner, we will not sustain the 35 U S. C
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8 103 rejection of claim4 and its dependent claimb5.

CONCLUSI ON

To summarize, the decision of the examner to reject clains

1, 4 and 5 under 35 U . S.C. § 103 is reversed.

No period for taking any subsequent action in connection
with this appeal nmay be extended under 37 CFR § 1.136(a).

REVERSED

JEFFREY V. NASE
Adm ni strative Patent Judge

W LLI AM E. LYDDANE )
Adm ni strative Patent Judge )
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) BOARD OF PATENT
CHARLES E. FRANKFORT ) APPEALS
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APPENDI X

1. In a livestock feeding structure enbodying a floor and
at | east one upright framework side provided with openings for
livestock to reach wth their heads and necks into the structure
for the purpose of feeding, an inprovenment conpri sing:

a) at least a portion of at |east one upright
framewor k side being hinged to rotate about a substantially
vertical axis for providing unobstructed access into said
structure through at |east a portion of one side of said
structure above the level of said floor to facilitate |oading
| arge round bales into said structure in side by side
di sposi tion,

b) a feed hopper having an open bottom el evated above
said floor wherein said hopper is permanently affixed in said
structure with at |l east a portion of one side of said hopper
being carried by said portion of at | east one upright framework
si de.

4. A livestock feeding structure which is universally
applicable for dispersing substantially all forns of solid feed,
including large round bales and fine feed, said structure
conpri si ng:

a) a manger configured floor,

b) a framework rising, substantially vertically from
t he peripheral portion of the floor, wherein at |east a portion
of said framework is provided with openings for livestock to
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reach with their heads and necks into the structure for the
pur pose of feeding,

c) a feed hopper carried on said framework above said
floor, said feed hopper being configured with side plates with a
smal | er openi ng di mension at the bottom of said plates than at
the top thereof, a | esser dinension of said opening between said
pl ates at the bottom of said hopper being sufficient to receive
therein a hay bal e,

d) at least one portion of said framework on at | east
one side of said structure being hinged about a substantially
vertical axis at one end to swi ng open carrying one said side
pl ate of said hopper attached thereto to provide at |east a
portion of said side of said structure unobstructed above the
|l evel of said floor to facilitate | oading of bales into said
structure fromsaid side,

e) latch neans for securing said at |east one portion
of said framework.
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