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The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.
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Before KIMIN, WEl FFENBACH and ELLIS, Adnmi nistrative Patent
Judges.

KIM.IN, Adnmi nistrative Patent Judge.

DECI S| ON ON APPEAL

! Application for patent filed January 27, 1994.
According to appellants, this application is a continuation of
Application No. 07/990,054, filed Decenber 14, 1992, now
abandoned.
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This is an appeal fromthe final rejection of clains 2-9.
Caim1, the other claimremaining in the present application,
has been allowed by the examner. Clains 2 and 5 are
illustrative:

2. A gas chromat ogr aphi ¢ net hod, conpri sing:

| oading a m xture onto a first colum packed with a
stationary phase wherein m xture conponents of interest have
different affinities for the stationary phase, the colum is
mai ntai ned at an elution tenperature profile wherein the
tenperature increases along the colum length fromthe inlet
to the outlet;

flowng the m xture through the first colum to effect at
| east a partial separation of the m xture conponents;

flowng the effluent fromthe first columm through a
second colum packed with a stationary phase wherein m xture
conponents of interest have different affinities for the
stationary phase, the colum is nmaintained at a tenperature
profile wherein the tenperature decreases al ong the colum
length fromthe inlet to the outlet; and

recovering the separated conponents of the m xture from
the outlet of the second col umm.

5. A gas chromat ographi ¢ net hod, conpri sing:

| oading a m xture onto a colum packed with a stationary
phase wherein m xture conponents of interest have different
affinities for the stationary phase, the colum is then
provided with a variable elution tenperature profile
decreasing along the colum length fromthe inlet to the
outlet of the colum;

flow ng the m xture through the colum to effect at | east
a partial separation of the m xture conponents; and
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recovering the separated or partially separated
conmponents fromthe outlet of the col um.

In the rejection of the appeal ed clainms, the exam ner

relies upon the foll ow ng references:

Bur ow 3,225,521 Dec. 28, 1965
Cheh et al. (Cheh) 4,732,581 Mar. 22, 1988
Uni ted Kingdom (U. K. '897) 1 204 897 Sep. 9, 1970

(U. K. patent specification)

Appel l ants' claimed invention is directed to gas
chr omat ogr aphi ¢ nethods that utilize packed col ums for
separating a mxture of fluid conponents. The nethod defined
by appeal ed claim2 enploys a first and second col unm wherein
the first colum "is nmaintained at an el ution tenperature
profile wherein the tenperature increases along the colum
length fromthe inlet to the outlet.” The gas chromatographic
net hod of appealed claim5 requires a packed columm that is
"provided with a variable elution tenperature profile
decreasing along the colum length fromthe inlet to the
outlet of the colum.”

Appeal ed claim 2 stands rejected under 35 U S.C. 8§ 102(Db)
as being anticipated by Burow Caimb5 stands rejected under
35 U.S.C. § 102(b) as being anticipated by U K '897. dains

3, 4 and 6-9 stand rejected under 35 U.S.C. 8§ 103 as foll ows:
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(1) claims 3 and 4 over Burow in view of Cheh;

(1) ~clainms 6 and 8 over U K '897 in view of Burow,

(111) clainms 7 and 9 over U K '897 in view of Burow and
Cheh.

Upon careful consideration of the opposing argunents
presented by appellants and the exam ner, we will not sustain
the exam ner's rejections.

We consider first the rejection of claim2 under § 102
over Burow. Caim2 requires that the first colum "is
mai ntai ned at an elution tenperature profile wherein the

tenperature increases along the colum |length fromthe inlet

to the outlet."” The exam ner states "[a]lny columm which has

its tenperature increased fromits inlet end to its outlet end
has a tenperature which increases along the colum |ength from
its inlet to the outlet end because such colum is initially
at anbient tenperature along its length and the flow of the
gaseous conponent will cause such a tenperature profile to
occur" (sentence bridging pages 4 and 5 of Answer).

Wiil e the exam ner's statenent may be true, Burow does
not describe such a colum within the neaning of 8§ 102. Burow

expressly teaches that "[a] downward tenperature gradient in
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the direction of floww |l exist at |least in colum 32 by
virtue of the transfer of heat fromthe preheated carrier gas
to the colum packing during passage therethrough, and
possibly in one or nore subsequent colums" (colum 6, |ines
18- 22, enphasis added). Burow further discloses that the
establi shnment of the tenperature gradient in the first
separating zone is inmportant (columm 6, lines 22-24). In
addi ti on, Burow explains that:

The tenperature gradient functions to distribute the

sanple over a relatively large portion of the colum

by virtue of the fact that the gradual drop in

tenperature encountered by the sanple conponents as

t hey advance through the colum slows the rate of

advance of the heavier conponents nmuch nore greatly

than the lighter conponents. [Colum 6, |ines 38-

44] .
Based on these referenced di sclosures, we cannot agree with
the exam ner that Burow anticipates claim2. Wile the
exam ner invites attention to Burow at colum 2, |ines 3-39,
the disclosed reference to gradually increasing the
tenperature of the separating zone, when read in context of
the entirety of Burow, is properly understood as a gradua
increase in the absolute tenperature of the zone wherein a

downward tenperature gradient exists in the direction of the

flow. In other words, when the variable rheostats 58, 60, 62
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and 64 are switched on, both the inlet and outlet tenperatures
are raised but the outlet tenperature remains greater than the
inlet tenperature.

Al so, |ike appellants, we cannot understand how the
exam ner allowed claim1l but rejects claim2 which recites
features in addition to those recited in claim1l.

W now turn to the examner's 8 102 rejection of claimb5
over UK '897. ddaimb5 defines a gas chronat ographi ¢ net hod
conprising a packed colum "provided with a variable elution
tenperature profile decreasing along the colum |ength from
the inlet to the outlet of the colum” (enphasis added). W
agree with the exam ner that U K '897 discloses a separation
colum in which the tenperature gradi ent decreases in the
direction of the fluid flow through the colum. However, as
urged by appellants, appealed claim5 requires nore than that,
i.e., the decreasing tenperature profile nust be variable (see
page 6 of present specification and Figure 3 for a description
of how appellants effect a variable, decreasing tenperature
profile). The exam ner has pointed to no disclosure in UK
'897 of a variable tenperature profile, and our review of the

reference fails to reveal any such disclosure. Accordingly,
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we agree with appellants that claim5 is not properly rejected
under 35 U.S. C. § 102.

Regarding the rejections of clains 3, 4 (dependent on
claim2) and 6-9 (dependent on claim5) under 35 U S.C. § 103,
since Cheh does not renmedy the aforenentioned deficiency of
Burow with respect to claim2, or alleviate the deficiency of
UK '897 with respect to claim5 (the exam ner does not
assert such), and the exam ner does not take the position that
Bur ow woul d have rendered obvious the provision of a variable,
decreasi ng tenperature profile, we cannot sustain these
rej ections.

I n concl usion, based on the foregoing, the exam ner's
deci sion rejecting the appealed clains is reversed.

REVERSED

EDWARD C. KI M.I N
Adm ni strative Patent Judge

CAMERON VEI FFENBACH
Adm ni strative Patent Judge
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Adm ni strative Patent Judge )
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