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DECI S| ON ON APPEAL

This is a decision on an appeal fromthe examner’'s fina
rejection of claims 1, 3 through 7, 9, 12, 13, 15, 17, 20, 25,

26 and 28. The only other clains still pending in the

! Application for patent filed May 21, 1993.
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appl i cati on have been w thdrawn from consi derati on as not

being directed to the elected invention.

The invention disclosed in appellant’s application
relates to a belt assenbly having a toothed belt and at | east
one unit attached to the belt. According to appellant’s
specification, the unit conprises a carrier for advanci ng an
article such as a piece of mail S along a track T. In sone of
the illustrated enbodi nents (see, for exanple Figure 14 for
appel lant’s drawi ngs) the unit acts as a connector for joining
free ends of the belt together to forman endl ess belt
structure.

Claims 1, 3 though 7, 9, 12, 13 and 15 are directed to
the belt assenbly conprising the conbination of the belt and
the unit. Clains 17, 20, 25, 26 and 28 are directed to the
unit per se.

A copy of the appealed clains is appended to

appel lant’s brief.?

2 The copy of claim20 in the appendi x to appellant’s
brief is incorrect. This claimis dependent from claim
17, not claim12.
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The follow ng references are relied upon by the
exam ner in support of his rejections under 35 U . S.C. 8§ 102(b)

and 35 U.S.C. § 103:

Rost et al. (Rost) 2,687, 209 Aug. 24, 1954
Gar den 3,274,707 Sept. 27, 1966

Ger nan Pat ent

(Fei ghof en) 3 803, 689 Apr. 9, 1951
Russi an Pat ent
(Bogomazov) 3 1, 668, 225 Aug. 7, 1991

The grounds of rejection are as follows:

1. Cdains 1, 3 through 7 and 9 stand rejected under 35
U S.C. 8§ 102(b) as being anticipated by Feighofen (the cited
German reference).

2. Cains 12 and 13 stand rejected under 35 U.S.C. § 103
as being unpatentabl e over Feighofen in view of Rost.

3. Caiml15 stands rejected under 35 U.S.C. § 103 as
bei ng unpat ent abl e over Fei ghofen in view of Rost and Garden.

4. Clainms 17 and 20 stand rejected under 35 U.S.C. § 103
as bei ng unpatentabl e over Feighofen in view of Bogonazov (the

cited Russian reference).

8 Transl ati on attached.
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5. Cains 25 and 26 stand rejected under 35 U.S.C. § 103
as bei ng unpatentabl e over Feighofen in view of Bogonazov and
Rost .

6. Caim28 stands rejected under 35 U.S.C. § 103 as
bei ng unpat ent abl e over Fei ghofen in view of Bogomazov, Rost
and Garden.

Reference is nmade to the exam ner’s answer for details of
t hese rejections.

Considering first the 8 102(b) rejection of claim1l, it
Is well establish patent law that for a reference to be
properly anticipatory, each and every el enment of the rejected
cl aimmnmust be found either expressly described or under the
principles of inherency in the applied reference. See RCA

Corp. v. Applied Digital Data Systens, lnc., 730 F.2d 1440,

1444, 221 USPQ 385, 388 (Fed. Cir. 1984).

In the present case, the Feighofen reference discloses a
connector which is fastened to a V-belt for joining the free
ends b of the belt together to forman endl ess belt structure.
In the enbodi nent shown in Fieghofen’s Figure 1, the connector
conprises a pair of clanping plates d, a central filler nenber
a and a connecting screw or tie rod c. Each of the belt ends b

4
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is confined between the central filler menber and an adj acent
cl amping plate. The connecting screw cooperates with a pair of
nuts to secure the belt ends in place. In the enbodi nent of
Figure 1, the narrow side of the V-belt is shown to have a
series of projections resenbling teeth of uniformpitch. These
proj ections are described on page 5 of the acconpanying
translation as defining a “waved contour” which interlock with
a correspondi ng configuration on the central filler nenber.

In support of patentability, appellant argues on page 10
of the main brief that Fei ghofen does not disclose that the
waved contours or profiles on the belt “function as teeth for
driving the belt.” Instead, appellant contends that the waved
profiles sinply function to inpart “flexibility to the belt.”

In further support of his position, appellant argues on
page 11 of the main brief that Feighofen “does not, therefore,
di scl ose a toothed belt, [sic] or, accordingly a unit fastened
on a toothed belt that retains belt teeth in adjacent portions
one [sic] either side of the unit as a whole nultiple of the
pitch of successive teeth of each belt portion.” In addition,
appel l ant further contends on page 11 of the main brief that

Fei ghof en “does not discl ose or suggest a device that

5
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positions ends of a toothed belt so that a tooth pitch
spanni ng across connected belt sections has a tooth pitch
[sic, has a value?] in a whole nultiple of the pitch of the
belt teeth.”

The only other feature argued as a distinction over
Fei ghofen relates to the recitation of a “unit” in claiml. At
oral hearing, appellant’s counsel argued that a unit is an
I ntegral or one piece structure and thus differs from
Fei ghofen’s multi piece structure. Although this argunent was
not made in either of appellant’s briefs with regard to claim
1, we will neverthel ess consider it along with the other
argunments outlined supra.

Considering first the issue pertaining to teeth on the
belt, it is well established patent |aw that during patent
exam nation, claimlanguage is given its broadest reasonabl e
interpretation consistent wth appellant’s specification. See

In re Zletz, 893 F.2d 319, 321, 13 USPQR2d 1320, 1322 (Fed.

Cr. 1989). It is also well established patent |aw that words
in aclaimare to be given their ordinary and accustoned
meani ng unless it appears that the inventor used them

differently in his specification. Lantech, Inc. v. Keip
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Machi ne Conpany, 32 F.3d 542, 546, 31 USPQRd 1666, 1670 (Fed.

Cr. 1994).

According to its applicable, comon ordinary neaning in
Webster’s Third New International Dictionary (G & C. Merriam
Conmpany, 1971) the word “tooth” is defined as a projection
resenbling or suggesting a tooth. The projections on
Fei ghofen’s belt clearly resenble teeth. Thus, when the cl aim
| anguage is given its broadest reasonable interpretation, the
recitation in claim1l that the belt has a “toothed surface”

does not distinguish from Fei ghofen's belt.

Adm ttedly, Feighofen does not disclose his teeth-I|ike
projections as being driving teeth as argued on page 10 of the
main brief. However, claim1l does not recite that the teeth on
the belt drive the belt or are driving teeth in any sense. In
short, features not clainmed nay not be relied upon to support

patentability. See In re Self, 671 F.2d 1344, 1348, 213 USPQ

1, 5 (CCPA 1982) and In re Richards, 187 F.2d 643, 645, 89

USPQ 64, 66 (CCPA 1951). W even fail to find any description
in appellant’s specification that the teeth on the belt drive

the belt.
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Wth regard to appellant’s argunment concerning the pitch
of the teeth as set forth on page 11 of the main brief, claim
1 does not refer to any pitch or other distance “spanning
across connected belt sections.” Once again, features not
clai mved may not be relied upon to support patentability. Id

Furthernore, appellant’s use of the term*“pitch” in his
argunment s does not appear to be in accord with its applicable
di ctionary definition. According to Webster’s Third New
International Dictionary (G & C. Merriam Conpany, 1971), the
word “pitch” is defined as the distance between a point on one
tooth and a correspondi ng point “on the next tooth” (enphasis
added). Gven this definition of the word “pitch,” the
recitation in claiml that the pitch between teeth on one belt
portion and the pitch between teeth on the other belt portion
is “a whole nmultiple of the pitch of successive teeth of each
belt portion” does not distinguish from Fei ghofen’s belt,

i nasmuch as the pitch between the teeth-1like projections on
one of Feighofen’s two belt portions b and the pitch between
teeth-l1i ke projections on the other of the two belt portions b

are shown in Figure 1 of Feighofen’s drawings to be a whole
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multiple, nanely a multiple of one, of the pitch of successive
teeth-1i ke projections on each belt portion.

Wth regard to appellant’s argunment concerning the
recitation of a unit in claiml1, we find nothing in the
appl i cable definition of this word (nanely, a piece or conplex
of apparatus serving to performa particular function) that
limts a unit to an integral or one-piece structure.

Furt hernore, appellant’s argunent is even contradicted by his
own specification. According to the enbodi nent of Figures 11
and 12, the unit is a two-piece structure. Yet, it is

unequi vocal | y descri bed on pages 10 and 15 of the
specification as being a “unit.” It is noted that claim1l
broadly calls for a unit without any limtation as to its
function as a carrier for any purpose.

Based on the foregoing analysis, we are satisfied that
Fei ghof en expressly or inherently discloses all of the
limtations of claim1l to anticipate the subject matter of
claim1l. Accordingly, we will sustain the 8 102(b) rejection
of claim 1.

Wth regard to dependent claimb5, Feighofen’'s belt ends b
are shown in Figure 1 to diverge away from each other in the
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sense that they extend in different directions from each ot her
i ke the branches of a Y (see Webster’s Third New
International Dictionary (G & C. Merriam Conpany, 1971)).
Thus, we wll also sustain the 8 102(b) rejection of claim5

i nasmuch as the subject natter enconpassed by this claimis

al so antici pated by Fei ghofen.

In addition, we will sustain the 8 102(b) rejection of
dependent claim7. Contrary to appellant’s argunment on pages
11 and 12 of the main brief, the space between Fei ghofen's
central filler nmenber and each clanping plate is a channel,
such that two channels are forned in Fei ghofen’s connecting
structure for receiving the belt end portions b. The open
fl anks of these channels are clearly capable of enabling the
belt end portions to be slipped into and out of the unit which
is all that is required to neet the terns of claim7. See,

inter alia, Standard Havens Products, Inc. v. Gencor

Industries, Inc., 953 F.2d 1360, 1370, 21 USPQd 1321, 1328-

29 (Fed. Cir. 1991).
W will also sustain the 8 102(b) rejection of clains 3

and 4 because these clainms have not been argued separately of
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claim1, contrary to appellant’s statenent on page 1 of the
reply brief.

W cannot sustain the 8§ 102(b) rejection of clains 6 and
9. Although Feighofen’s belt ends b diverge from each ot her,
they do not extend in opposite directions to thus lie
di anetrically opposite fromeach other as required by claim®6
Wth regard to claim9, Feighofen’s unit does not have an
undersi de facing the belt in an arrangenment in which the belt-
recei ving channels extend fromthat underside to be form
cl osed in the longitudinal direction.

Wth regard to claim12, which is rejected under § 103,
the recitation that the unit “conprises a carrier” does not
di sti ngui sh the clainmed structure from Fei ghof en since
Fei ghogen’ s connector unit is inherently capabl e of

functioning as a “carrier.” Claim 13 al so does not distinguish
from Fei ghofen since an integral part of one of Feighofen's
clanping plates is inherently capable of functioning as a
“carrier.” For these reasons we will sustain the § 103

rejection of clains 12 and 13, it being noted that the

rejection of these clains under 8 103 i s nonet hel ess proper
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since anticipation is the epitome of obviousness. See In re

May, 574 F.2d 1082, 1089, 197 USPQ 601, 607 (CCPA 1978).

W will also sustain the 8 103 of dependent claim15. The
recitation of the supporting nenber does not distinguish from
the horizontally extending, |ower belt-engaging end portion of
ei ther of Feighofen’ s clanping plates. Like the rejection of
clains 12 and 13, the §8 103 rejection of claim15 is also
proper. 1d.

Finally, we nust reverse the 8 103 rejections of clains
17, 20, 25, 26 and 28. |ndependent claim 17 requires the belt
supporting contours to diverge in substantially opposite
directions such that at |east a part of the bent belt is
supported in a position parallel to the belt path. The
Bogonazov reference, which is relied upon by the exam ner for
a suggestion of this feature, discloses a connector for
joining together the free ends of what is described as a
“cabl e belt” having what appears to be a cabl e extendi ng
through a belt portion 4. The exposed ends of the cable are
directed outwardly and are reversally bent by engagenent with

a cover plate 2 to extend parallel to the horizontal belt

12
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flight so as to be clanped between plate 2 and structura

menbers 1.

We cannot agree with the exam ner’s position (see page 6
of the answer) that, in substance, one of ordinary skill in
the art woul d have been notivated to substitute Bogomazov’'s
cl anpi ng arrangenent for Feighofen’ s belt fastening structure
sinply because the applied references are concerned with
devi ces for connecting the ends of a belt together. There is
nothing in the prior art to suggest such a conplete
reconstruction of Feighofen’s connector. |ndeed, the only way
t he exam ner could have arrived at his concl usion of
obvi ousness i s through hindsi ght based on appellant’s
teachi ngs. Hi ndsi ght analysis, however, is clearly inproper.

In re Dem nski, 796 F.2d 436, 443, 230 USPQ 313, 316 (Fed.

Cir. 1986).

The exam ner’s decision rejecting the appealed clains is
affirmed with respect to clains 1, 3 though 5, 7, 12, 13 and
15, but is reversed with respect to clains 6, 9, 17, 20, 25,

26 and 28.
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No period for taking any subsequent action in connection

with this appeal nmay be extended under 37 CF.R 8§ 1.136(a).

AFFI RVED- | N- PART

JEFFREY V. NASE
Adm ni strative Patent Judge

HARRI SON E. McCANDLI SH )
Seni or Adm ni strative Patent Judge )

)

)

)

) BOARD OF PATENT
WLLIAM F. PATE, |11 ) APPEALS
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)

HEM j | b
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