TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.
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Appeal No. 1995-3416
Appl i cation No. 08/127, 707!

ON BRI EF

Before KIMIN, PAK and OMNENS, Administrative Patent Judges.

KIM.IN, Adnmi nistrative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal fromthe final rejection of clains 26-

29. Cains 1-9, the other clains renmaining in the present

! Application for patent filed Septenber 28, 1993.
According to appellants, this application is a continuation of
Application No. 07/850,643, filed March 13, 1992.

-1-



Appeal No. 1995-3416
Application No. 08/127,707

appl i cation, have been allowed by the examner. Caim26 is
illustrative:

26. A nethod of form ng a sem conductor device
conprising the steps of:

(a) providing a silicon substrate of a first conductivity
type;

(b) formng an electrically insulating | ayer on said
substrate having a bird' s beak region at an edge portion
t her eof ;

(c) inplanting ions of said first conductivity type into
said substrate and beneath said electrically insulating | ayer,
the concentration of said ions of said first conductivity type
bei ng greater beneath said bird s beak region than beneath the
remai nder of the portion of said substrate beneath said
electrically insulating | ayer; and

(d) conmpleting fabrication of said sem conductor device
in the region of said substrate i nmedi ately adjacent said
bird s beak region.

In the rejection of the appeal ed clains, the exam ner
relies upon the foll ow ng reference:

Kurakam et al. (Kurakam) 4,357, 747 Nov. 9, 1982

Appellant's claimed invention is directed to a process of
form ng a sem conductor device having a bird' s beak region at
an edge portion of an insulating |ayer, and increasing the
i mpurity, dopant concentration in the substrate under the

bird's beak region in order to increase the threshold voltage

of this area and inprove the radiation tolerance of the device
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(see specification at page 3, |last sentence of first
par agr aph).

Appeal ed clains 26-29 stand rejected under 35 U. S. C
8§ 102(b) as being anticipated by Kurakam .?

Upon careful consideration of the opposing argunents
presented on appeal, we find that the exam ner has properly
rej ected appeal ed clains 26 and 27 under 35 U. S.C. § 102(b)
over Kurakam . However, we cannot sustain the exam ner's
rejection of clainms 28 and 29.

It is well settled that when a cl ai med process reasonably
appears to be substantially the sane as a process disclosed by
the prior art, the burden is on the applicant to prove with
obj ective evidence that the prior art process does not
necessarily or inherently possess characteristics attri buted
to the clainmed process. 1In such situations it matters not
whet her the rejection is based on § 102 or § 103. In re
Spada, 911 F.2d 705, 708, 15 USPQd 1655, 1658 (Fed. G r

1990); In re Best,

562 F.2d 1252, 1255, 195 USPQ 430, 433 (CCPA 1977).

2 The examner's final rejection of clains 26-29 under
35 U.S.C. 8§ 112, second paragraph, has been w thdrawn by the
exam ner. See page 2 of the Answer.
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In the present case, we agree with the exam ner that it
Is reasonable to conclude that regions 210 and 210" of
Kurakam , which are descri bed as having a higher concentration
of P-type inpurity than silicon substrate underlying field

oxi de layer 207, extend to sone degree beneath the bird' s beak

region of oxide 207, at least to the non-specified degree
claimed. Indeed, the very words of Kurakam attest to the
reasonabl eness of this conclusion. |In relevant part, Kurakam
expressly teaches that the width C of channel region 202 is
not affected even if a protrusion 212 of region 210 extends
under the oxide film 207 (colum 5, lines 56-59). In our
view, Figure 2B and the acconpanyi ng di scl osure of Kurakam

fairly establishes a prima facie case of anticipation that

properly shifts to appellants the burden of proving that the
dopant inplantation of Kurakam does not necessarily result in
sonme concentration of dopant beneath the bird' s beak region
bei ng greater than the concentration beneath the remaining
portion of the substrate beneath the insulating |ayer.

However, appellants have presented no such objective evidence

to rebut the prima facie case of anticipation.
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Appel l ants maintain at page 5 of the principal brief that
"it is not seen wherein Kurakam et al. inplants through the

gate oxide to formregions 210 and 210'. Appel | ant s poi nt
out that "Kurakam et al. clearly state at colum 1 [sic, 5],
lines 37 to 40 'by maki ng use of the gate el ectrode 203 as a
mask to form P+type regions 210 and 210" . . .'" (page 5 of
principal brief). However, the reference specifically

di scl oses that "[e]specially where ion inplantation is carried

out, it may be effected through the gate insulator film

wi thout renoving the gate insulator filnl (colum 5, |ines 45-

47, enphasi s added).

Appel l ants al so contend that "there would be no reason,
appl yi ng the Exami ner's reasoning, to believe that the inplant
woul d not travel through a sufficient anbunt of field oxide to
provi de the higher concentration even beyond the bird' s beak
regi on, thereby not being readable of the clains on appeal”
(page 5 of principal brief). First, the appeal ed clains do
not preclude a concentration gradient beneath the insul ating
| ayer that dimnishes in the direction beyond the bird s beak
region, yet still has a greater concentration beneath the

bird' s beak region than beneath the remai nder of the area
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beneath the electrically insulating |ayer. Second, appellants
have not defined the bird s beak region as having any clear
line of demarcati on beneath the insulating |ayer.

Regar di ng separately argued claim 27 which defines the
substrate as P-type, Kurakam discloses that substrate 208 is
a P-type sem conductor (columm 5, |lines 34 and 35).

As for separately argued clains 28 and 29, which recite
"the step of providing a |ayer of silicon nitride extending
over a portion of said bird s beak,"” the exam ner has not
poi nted to any di sclosure of Kurakam that describes this
feature. 1Indeed, it does not appear that the exam ner has
responded to the separate argunent for clains 28 and 29 at
page 6 of the principal brief. Accordingly, we are
constrained to reverse the examner's rejection of clains 28
and 29.

I n conclusion, based on the foregoing, the examner's
rejection of clains 26 and 27 is affirnmed, whereas the
rejection of clainms 28 and 29 is reversed. The exam ner's

deci sion rejecting the appealed clains is affirned-in-part.
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No tinme period for taking any subsequent action in

connection with this appeal

ECK: cl m

AFFI RVED- | N- PART

EDWARD C. KI M.I N
Adm ni strative Patent Judge

CHUNG K. PAK
Adm ni strative Patent Judge

TERRY J. OVENS
Adm ni strative Patent Judge
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may be extended under 37 CFR § 1.136(a).

BOARD OF PATENT
APPEALS AND
| NTERFERENCES



Appeal No. 1995-3416
Application No. 08/127,707

Rene E. Grossnan
Texas Instrunments | nc.
Patent Dept., M S 219
P. O Box 655474

Dal l as, TX 75265



