TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBL| CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is not
bi ndi ng precedent of the Board.
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! Application for patent filed August 13, 1992. According
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Application 07/537,445, filed June, 13, 1990; which is a
conti nuation of Application 06/944,492, filed Decenber 19,
1986, now Patent No. 5,000, 113.
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DECI S| ON ON APPEAL

This is an appeal under 35 U.S.C. § 134 fromthe
exam ner’s refusal to allow clainms 5 and 6 as anended after
the final rejection (see the anendnment filed January 24, 1994,
and the advisory action dated February 3, 1994). dains 7,
22, and 54-56, which are the only other clainms renmaining (non-
canceled) in this application, have been indicated as

al | owabl e by the exam ner.

BACKGROUND

The appellants' invention relates to a reactor for
processing wafers for use as sem conductor elenents. An
under st andi ng of the invention can be derived from a reading
of exenplary claim5, which is reproduced bel ow.

5. A semi conductor processing reactor conprising:

a housi ng defining a chanber therein including an inlet
gas manifold oriented horizontally for supplying reactant
gases to process a wafer within the chanber and beneath said
mani f ol d; the housing further including

a susceptor for supporting a wafer;

susceptor support means for hol ding the susceptor in a
hori zontal orientation;
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nmeans for selectively noving the susceptor support neans
vertically for positioning the susceptor and wafer parallel to
the gas manifold at a plurality of selected positions closely
adj acent the gas mani fold, and further including

nmeans for circulating fluid at a controlled tenperature
within the gas inlet manifold so as to maintain the internal
surfaces of said gas manifold within a tenperature range for
suppressi ng condensati on, deconposition and reaction of gases
within said manifold and so as to maintain the external
surfaces of said gas manifold at a higher tenperature than
said internal surfaces, said higher tenperature sufficient to
prevent formation of particulates on said external surfaces.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ai ns are:

Davi es et al. (Davies) 4,313,783 February 2,
1982

Chen et al. (Chen) 4,534, 816 August 13,
1985

Shi bata et al. (Shibata) 4,563, 240 January
7, 1986

Shi oya et al. (Shioya) 4,625,678 Decenber 2,
1986

Kanai 60- 202937 Cct ober 14,
1985

(Japan)
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Claimb5 stands rejected under 35 U.S.C. §8 103 as being
unpat ent abl e over Shibata in view of Kanai, Davies, and
Shi oya.

Claim6 stands rejected under 35 U.S.C. §8 103 as being
unpat ent abl e over Shibata in view of Kanai, Davies, and Shioya
as above, and further in view of Chen.

Clainms 5 and 6 stand rejected under 35 U. S.C. § 102/103
as unpat ent abl e over Chen2.

W nmeke reference to the exam ner's answer for the
exam ner's reasoning in support of the rejections, and to the
appel l ants' brief (Paper No. 28, filed April 28, 1994) for the

appel l ants' argunents thereagai nst.

OPI NI ON

2 Al though the final rejection mailed Cctober 21, 1993
I nadvertently failed to list 35 UUS.C. 8 102 in addition to 35
US. C 8103 in the statenent of the rejection of clains 5 and
6 as bei ng unpatentabl e over Chen, the Answer contains a
statenment of rejection which includes both 35 U S.C. § 102 and
8§ 103. Appellants did not request that the rejection be
denom nated as a new ground of rejection. Rather, they argue
the rejection of clains 5 and 6 as unpatentabl e over Chen
based on both 35 U.S.C. § 102 and § 103.
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In reaching our decision in this appeal, we have given
careful consideration to the appellants' specification and
clainms, to the applied prior art references, and to the
respective positions articulated by the appellants and the
exam ner. As a consequence of our review, we find that we are
in agreement with the examner and will sustain the

rej ections.

REJECTION OF CLAIMS 5 AND 6 UNDER 35 U.S.C. 8§ 102/103

According to the exam ner (answer, page 5), Chen
descri bes the reactor structure defined by clains 5 and 63.
In the
exam ner's view, the structure required by the clained "neans
for circulating fluid..." has been taught by the gas nanifold

cool i ng neans of Chen (answer, page 5).

® W note that appellants have not furnished separate
argunments regardi ng why clainms 5 and 6 should not stand or
fall together with respect to this rejection. Nor have
appel l ants stated that these clains do not stand or fal
together. Accordingly, we consider these clains to stand or
fall together with respect to this rejection. See 37 CFR §
1.192(c)(5) (1993).



Appeal No. 95-2347 Page 6
Application No. 07/928,642

W note that appellants apparently agree with the
exam ner's application of Chen to the clainmed reactor
structure with the exception, according to appellants, that
Chen does not disclose maintaining the interior surfaces of a
gas manifold at a | ower tenperature than the tenperature of
exterior surfaces of the manifold (brief, page 10). However,
appel | ants have not specifically pointed out how the clainmed
structure, including the "neans for circulating fluid..."
patentably differs fromthe structure of Chen that is being
relied upon by the exam ner including the cooling fluid
circul ati ng passageways 20, 22, 56, 66 and 68 described in
colum 5 of Chen

We agree with the exam ner's determ nation that the
cl ai med and argued functional limtations regarding the
relative tenperatures of the gas nmanifold surfaces do not
serve to patentably distinguish the underlying clained
structure fromthat of Chen. Cdearly, as suggested by the
exam ner, the use of a plasma in the portion of the reactor of
Chen bel ow el ectrode (12) to etch a wafer, as described by

Chen, would result in a
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hi gher tenperature adjacent the outer surfaces of the cool ed
gas mani fol d/ el ectrode (12) than the tenperatures of inner
surfaces further renoved fromthe plasnma etching.

Based on the present record, we are in agreenent with the
exam ner's conclusion that the circul ating neans called for by
the clains do not structurally distinguish fromthe gas
mani f ol d/ el ectrode cooling structure of Chen. W note that
the clainmed reactor has not been distinguished fromthe prior
art based on clainmed structural differences. 1In this regard,
appel | ants argue possible distinctions in what the cl ai ned
device may do in perform ng a particular tenperature
mai nt enance operation (brief, page 10) rather than pointing
out any specific patentable differences in the clained

structure itself. See Hew ett-Packard Co. v. Bausch & Lonb,

Inc., 909 F.2d 1464, 1468, 15 USPQ2d 1525, 1528 (Fed. G r

1990) and In re Danly, 263 F.2d 844, 848, 120 USPQ 528, 531

( CCPA 1959).
Accordingly, we agree with the exam ner that the reactor
structure defined by appealed clains 5 and 6 woul d have been

antici pated under 35 U . S.C. 8§ 102 or would have been rendered
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obvi ous under 35 U.S.C. 8 103 by the discl osed reactor
structure

of Chen. See In re Schreiber, 128 F.3d 1473, 1478, 44 USPQ2d,

1429, 1432 (Fed. Cr. 1997) and In re Fitzgerald, 619 F.2d 67,

70, 205 USPQ 594, 596 (CCPA 1980).

REJECTION OF CLAIM 6 UNDER 35 U. S.C. § 103

Next, we consider the rejection of claim®6 under 35
UusS. C
8§ 103 as bei ng unpatentabl e over Shibata taken with Kanai,
Davi es, Shioya, and Chen. W affirm based on the teachings of
Chen for the reasons discussed above. 1In this regard,
appel l ants' argunents at pages 9 and 10 of the brief are
primarily directed to a particul ar tenperature maintenance
operation, which line of argunent, in our view, is not

convi ncing for the reasons di scussed above.

REJECTION OF CLAIM5 UNDER 35 U.S.C. § 103

We now turn to consideration of the rejection of claim5

under 35 U. S.C. 8§ 103 as bei ng unpatentabl e over Shibata taken
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wi th Kanai, Davies and Shioya. The exam ner relies on Shibata
for describing a reactor wwth a chanber having a pl asna
generation nmeans for processing (etching) wafers that includes
the clainmed structure including a gas manifol d/ el ectrode (12)
(fig. 1, col. 3, lines 10-17). The exam ner acknow edges t hat
Shi bat a does not describe tenperature control structure for
the gas manifol d/ el ectrode corresponding to the clained "neans
for circulating fluid..." (answer, page 3). Kanai and Davies
each di sclose a plasnma reactor used for etching that include
channels for circulating cooling fluid through passageways in
the el ectrodes (including gas nanifol d/ el ectrodes) of a plasm
generator to prevent the el ectrodes fromoverheating (Kanai,
figures 9 and 10 and Davies, figure 3 and colums 3, 4 and

6) 4. Fromthe above collective teachings of the prior art, the
exam ner finds that it would have been obvious to one of
ordinary skill in the art to provide the gas

mani f ol d/ el ectrode of Shibata with cooling nedia passageways

4 Since we find that the teachings of Shibata, Kanai and
Davi es woul d have rendered the clained invention herein
obvious within the neaning of 35 U S.C. § 103, we find it
unnecessary to di scuss Shioya in our decision.
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for circulating a cooling nediumto control the gas
mani f ol d/ el ectrode tenperature.

In our view, the provision of passageways for circulating
a cooling fluid in the gas manifol d/ el ectrode (12) of Shibata
woul d have been obvious to one of ordinary skill in the art to
prevent excess tenperatures from devel oping in the
el ectrode/ gas nmanifold of Shibata. Mreover, we agree with
t he exam ner's concl usi ons (answer, pages 5-7), for reasons
simlar to those discussed above with regard to the rejection
over Chen, that the clainmed functional use limtations
regarding the relative tenperatures of the gas manifold
surfaces do not serve to patentably distinguish the underlying
claimed structure fromthat of the applied prior art. Thus,
based on the present record, we agree with the examner's
concl usion that the claimed apparatus woul d have been obvi ous
to one of ordinary skill in the art fromthe conbi ned
ref erence teachings.

Appel  ants argue that the reference (Shibata) "does not
di scl ose any non-plasma reactor at all" (brief, page 7). W
find this argunment unconvincing. W note that Shibata

di scl oses use of a plasnma generation neans (10) in reaction
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vessel (17). Likew se, both Kanai and Davies are directed to
reactors including plasma generation neans.

Appel | ants appear to urge (brief, pages 7 and 8) that the
reason or notivation to nodify Shibata advanced by the
exam ner nmay be for a different purpose of preventing the
over heating of the el ectrodes as di scussed by Kanai and
Davi es, as opposed to solving the problens of the overheating
of gases passing through the gas manifol d/ el ectrode and/ or the
probl em of possi bl e overcooling of outer surfaces thereof.
However, this does not detract fromthe conbi nabl eness of the
references. In this regard, it is not necessary that the
prior art teaches the sane purpose as appellants' for arriving
at the clainmed subject matter so long as a sufficient
suggestion for or notivation to do so is furnished. See In re
Dillon, 919 F.2d 688, 692, 16 USPQ2d 1897, 1900 (Fed. Gr

1990), cert. denied, 500 U. S. 904 (1991) and In re Lintner,

458 F.2d 1013, 1016, 173 USPQ 560, 562 (CCPA 1972).
Accordingly, for the reasons advanced by the exam ner as

suppl enent ed above, we agree with the exam ner's concl usi ons

regardi ng the obvi ousness under 35 U.S.C. 8§ 103 of the clained

apparatus fromthe conbi ned references teachings.
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CONCLUSI ON

For the foregoing reasons, the examner's rejections of
clains 5 and 6 under 35 U.S.C. § 102 and 35 U.S.C. 8§ 103 are
af firmed.

No tinme period for taking any subsequent action in
connection with this appeal nay be extended under 37 CFR
§ 1.136(a).

AFFI RMED

CHUNG K. PAK
Adm ni strative Patent Judge

BOARD OF PATENT

TERRY J. OVENS APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

PETER F. KRATZ
Adm ni strative Patent Judge
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