THL'S OPI NI ON WAS NOT_ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is not
bi ndi ng precedent of the Board.
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RONALD H SM TH, Adnmini strative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 6-10,

all the pending clainms in the application.

! Application for patent filed February 2, 1993. According
to appellants, the application is a continuation of Application
07/ 740,516, filed August 5, 1991, now abandoned.
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The invention relates to the use of ganmma-jasnol actone as a
flavoring agent to inpart a fruity flavor to foods or beverages.

Clains 6, 8 and 9, the only independent clains, read as foll ows:

&. A componitlion which comprises an ingestibla food or

beverzge, and an effeactive amounrt of ganma-jasmolactons of the

czq{i}ffwﬁf==hux

formula:

sufficient to iopart a frulty flavor to said compositlion.

8. In a fruity flavoring compositicn, thme ioprovement
which comprises including from 0.1 to 10 WE.% of FAmma —

Jagmolactone of the formula:

D‘ﬁ’/\/ﬂ/
in aaid compusltion to Irprove ite frulty flawvor.

. The method of flavoring a compogltion which
comprigas adding to gaid composition an amount of gamma-

Jasmolactone of the formala:

T

gufficiwnt to impart a frulcy flavear to said compeopition.
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Appel I ants indicate on page 4 of their brief that clains 6-
10 can be considered to stand or fall together.
37 CFR
8§ 1.192(c)(7) (1996). The reference relied on
by the exam ner is:
Furia et al. (Furia), “Natural Flavors,”

Fenaroli's Handbook of Flavor |Ingredients, 2nd Ed., 1975, Vol. |
CRC Press: Ceveland, pages 370-380.

Clains 6-10 stand rejected under 35 U.S.C. § 102(b) as
anticipated by, or in the alternative, under 35 U.S.C. 8 103 as
obvious over Furia in view of the admtted state of the art. W
w Il not sustain these rejections.

All the clains at issue require an effective anmunt of
gamma- j asnol actone "to inpart a fruity flavor” to the conposition
or 0.1 to 10 wt. % of gamma-jasnol actone "to inprove its fruity
flavor." As pointed out by appellants, the Furia reference does
not disclose these limtations. Accordingly, the rejection under
35 U.S.C. §8 102(b) cannot be sust ai ned.

Simlarly, wwth respect to the rejection under 35 U S. C
8 103, we find no suggestion in the Furia reference to utilize

gamma-j asnol actone in sufficient anpunt to inpart a fruity flavor
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to a food conposition or beverage. The Furia reference does
di scl ose that jasm ne derivatives exhibit an "intensely floral
aroma" and may be used in perfunery or for flavoring |iqueurs and

pastry, etc., in anounts of 0.1 to 2,000 ppm It is known that

gamma- j asnol actone is one of the three main odorous conponents of
jasmne (page 1 of the application). However, as pointed out by
appel lants, there is sinply no suggestion in the reference of the
use of ganma-jasnol actone in sufficient anmount to inpart a fruity
flavor to food or beverage. The unexpectedness of the clained
invention is attested to in the declaration of Martin d asius, an
expert flavorist.

The decision of the exam ner is reversed.

REVERSED

RONALD H SM TH
Adm ni strative Patent Judge

BOARD OF PATENT
JOHN D. SM TH

Adm ni strative Patent Judge APPEALS AND
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CHUNG K. PAK
Adm ni strative Patent Judge
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