THL'S OPI NI ON WAS NOT_ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is not
bi ndi ng precedent of the Board.
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This is an appeal fromthe final rejection of clains 1-6,
15-19 and 30-34. daim21 has been cancelled, and all other
cl ai rs have been wi thdrawn pursuant to a restriction requirenent.

The subject matter of the appealed clainms relates to a water
sol ubl e peat-derived bioactive product. Caiml, the only
i ndependent appeal ed claim reads as foll ows:

1. A water soluble peat-derived bioactive product
cont ai ning not nore than 70% by wei ght sodi um chl ori de, based on
dry nass.

The reference relied upon by the exam ner is:

Bel kevich et al. (Bel kevich) 4,272,527 June 9, 1981

Qur decision is based on a review of the record including
Appel  ants' appeal brief, the exam ner's answer, the reply brief,
the two suppl emental exam ner's answers, the supplenental reply
brief, the specification and the declaration of Dr. Kukla. The
review of the record indicates that the only remaining rejection
of the clains is based on the Bel kevich reference under 35 U. S. C
8 102 or 103. We will not sustain this rejection.

The clains are directed to a water soluble peat-derived
product. Bel kevich di scl oses an ethanol extraction of peat wax
resin, which is disclosed by Bel kevich at colum 1, l|ines 20-23
to contain sterols and estrogeni c conpounds. The sterols and

estrogeni c conpounds are the only disclosed ingredients of the
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et hanol extract taught by Bel kevich. The sterol and estrogen
conpounds in Bel kevich's extract are not water sol uble as pointed
out in paragraph 3 of the Kukla declaration. Plainly, Belkevich
does not describe, in the sense of 35 U S.C. § 102, or suggest to
the person of ordinary skill in the art a water sol uble peat-
derived bioactive product.

The examiner's rejection as it is founded on 35 U.S.C. § 103
is apparently based on specul ati on that the Bel kevich extract
coul d "concei vably contain water sol uble conponents in addition
to the [disclosed] water insoluble conponents.” However, silence
in areference is hardly a proper substitute for an adequate
di scl osure of facts from which a conclusion of obviousness may

justifiably follow. 1n re Burt, 356 F.2d 115, 121, 148 USPQ 548,

553 (CCPA 1966).
The decision of the exam ner i s reversed.

REVERSED

RONALD H SM TH
Adm ni strative Patent Judge

BOARD OF PATENT
ANDREW H. METZ

Adm ni strative Patent Judge APPEALS AND
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CHUNG K. PAK
Adm ni strative Patent Judge

Beveri dge, DeG andi, Wil acher & Young
1850 M Street, N.W, Suite 800
Washi ngton, D.C. 20036
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