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DECISION ON APPEAL 
 

This is a decision on an appeal under 35 U.S.C. § 134 

(2003) from the examiner’s final rejection of claims 13 through 

23 and 29-32 in the above-identified application (final Office 

action mailed Sep. 7, 2001, paper 6).  Claims 1 through 12 and 

24 through 28, which are the only other pending claims, have  
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been withdrawn pursuant to 37 CFR § 1.142(b) (2003)(effective 

Dec. 22, 1959).1 

The subject matter on appeal relates to a method of making 

an aircraft deicer panel.  Further details of this appealed 

subject matter are recited in representative claims 16, 23, and 

31 reproduced below: 

16.  A method of making an aircraft deicer panel, 
comprising the steps of: 

providing an inner support layer which is 
electrically insulating, an outer cover layer which is 
thermally conducting, and a heater layer which is 
electrically insulating; 

stitching an electrically conductive strand in 
the heater layer in a heat-dissipating pattern; 

joining the inner support layer, the heater 
layer, and the cover layer together; and 

securing a bondside surface of the inner support 
layer to a surface of an aircraft. 

 
23.  A method as set forth in claim 16, wherein 

said stitching step comprises programming a sewing 
machine to automatically stitch the heat dissipating 
pattern. 

 
31.  A method as set forth in claim 16, wherein 

said securing step comprises securing the bondside 
surface of the inner support layer to a wing of the 
aircraft. 

                     
1  In reply to the final Office action, the appellants 

submitted two separate amendments pursuant to 37 CFR § 1.116 
(2003)(effective Feb. 5, 2001).  These two amendments were filed 
on Nov. 7, 2001 (paper 7) and Mar. 4, 2002 (attachment to appeal 
brief, paper 11), respectively.  The examiner indicated that the 
Nov. 7, 2001 amendment has not been entered (advisory action 
mailed Nov. 29, 2001, paper 8), while the Mar. 4, 2002 amendment 
has been entered (examiner’s answer mailed May 20, 2002, paper 
12, p. 2). 
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 The examiner relies on the following prior art references 

as evidence of unpatentability: 

Bloomer     1,142,393   Jun. 8, 1915 
 
Jones     2,599,059   Jun. 3, 1952 
 
Pfenninger, Jr.   2,643,320   Jun. 23, 1953 
 (Pfenninger) 
 
Kitamura     2000-10628A  Apr. 11, 2000 
 (JP ’268)(published JP 
  application) 
 

The claims on appeal stand rejected under 35 U.S.C. 

§ 103(a) (2003) as follows: 

A. claims 13, 14, and 16 through 22 as unpatentable over 

Pfenninger in view of Bloomer (answer, page 3; final 

Office action, page 2); 

B. claims 15 and 23 as unpatentable over Pfenninger in 

view of Bloomer and JP ’268 (answer, page 3; final 

Office action, pages 2-3); and 

C. claims 29 through 32 as unpatentable over Pfenninger 

in view of Bloomer and Jones (answer, page 3; final 

Office action, page 3). 

We affirm rejections A and C but reverse rejection B.2 

                     
2  The appellants submit: “For the purposes of this appeal 

only, the claims stand or fall with each other, issue by issue.”  
(Appeal brief, p. 7.)  We therefore confine our discussion of 
issue A to representative claim 16 and issue C to representative 
claim 31.  37 CFR § 1.192(c)(7)(2003)(effective Apr. 21, 1995). 
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Issue A 

To aid us in determining whether the examiner applied the 

prior art correctly against the appealed claims, we must first 

consider the scope and meaning of certain terms that appear in 

representative claim 16.  Gechter v. Davidson, 116 F.3d 1454, 

1457, 1460 n.3, 43 USPQ2d 1030, 1032, 1035 n.3 (Fed. Cir. 1997); 

In re Paulsen, 30 F.3d 1475, 1479, 31 USPQ2d 1671, 1674 (Fed. 

Cir. 1994).  It is well settled that, in proceedings before the 

United States Patent and Trademark Office (PTO), claims in an 

application are to be given their broadest reasonable 

interpretation, taking into account the written description 

found in the specification.  In re Morris, 127 F.3d 1048, 1054, 

44 USPQ2d 1023, 1027 (Fed. Cir. 1997); In re Zletz, 893 F.2d 

319, 321-22, 13 USPQ2d 1320, 1322 (Fed. Cir. 1989)(“During 

patent examination the pending claims must be interpreted as 

broadly as their terms reasonably allow.”); In re Yamamoto, 740 

F.2d 1569, 1571, 222 USPQ 934, 936 (Fed. Cir. 1984)(“The PTO 

broadly interprets claims during examination of a patent 

application since the applicant may ‘amend his claim to obtain 

protection commensurate with his actual contribution to the 

art.’”)(quoting In re Prater, 415 F.2d 1393, 1404-05, 162 USPQ 

541, 550 (CCPA 1969)). 
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Appealed claim 16 recites the step of “stitching an 

electrically conductive strand in the heater layer in a heat-

dissipating pattern.”  Because the present specification does 

not contain any special definition for the term “stitching,” we 

give the term its broadest reasonable meaning as it would be 

interpreted by one skilled in the relevant art.  In this regard, 

Webster’s Third New International Dictionary 2246, copy 

attached, defines the root term “stitch” to include “a method of 

fastening leaves (as of pamphlets) with thread or cord drawn by 

hand or machine through previously pierced holes or with wire 

staples...” and “to fasten together (signatures) by passing 

thread or wire through all the signatures at once - 

distinguished from sew.”   From these definitions, we determine 

that one of ordinary skill in the art would have understood the 

term “stitching” to include lacing. 

The appellants do not dispute the examiner’s finding (final 

Office action, page 2) that Pfenninger discloses the first, 

third, and fourth recited steps of appealed claim 16.  

Specifically, Pfenninger describes a method for making heating 

elements (e.g., an aircraft deicer) comprising: 

providing a base member 12 and two outer sheaths comprising 

a layer of woven glass 19 and an outer covering layer of fiber  
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glass cloth coated with silicone rubber 20 (Figures 1-3;  

column 2, lines 27-39; column 3, line 17 to column 4, line 18); 

lacing or winding resistance wire 13 through drilled 

openings 16 in the base member 12 (column 3, lines 9-12); 

joining the base member or card 12 and the two outer 

sheaths (column 3, line 17 to column 4, line 18); and 

securing the deicer to a surface of an airplane (column 1, 

lines 36-39).  According to Pfenninger (column 1, lines 9-29; 

column 3, lines 27-31; column 3, lines 51-73), the outer sheaths 

as well as the base member 12 are electrically and thermally 

insulating. 

Like Pfenninger, Bloomer describes electric heating pads.  

(Page 1, lines 10-16.)  In particular, Bloomer describes a 

method for making a heating pad in which the metallic conductor 

strand is stitched to a flexible, non-conductive body sheet.  

(Page 1, lines 10-32.)  According to Bloomer (page 1, lines 32-

37 and 90-107), the stitching method allows the conductor to be 

attached to the body quickly “with a maximum amount of surface 

or length of conductor in proportion to a minimum space.”  (Page 

1, lines 32-37.)  In particular, Bloomer teaches the following 

desirable benefits: 

[B]y employing the strand as a sewing element, it is 
obvious that the pad can be cheaply manufactured with 
great speed and when completed, its utility and 
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lasting qualities are proportionately greater, due to 
the fact that in stitching the strand a greater number 
of feet of resistance conductor in a given length is 
obtained than in such heating-pads wherein the 
conductor is laid thereon and secured in any ordinary 
manner. 

 
Given these teachings, we share the examiner’s view (final 

Office action, page 2) that a person having ordinary skill in 

the art would have been led to combine the teachings of 

Pfenninger and Bloomer.  That is, one of ordinary skill would 

have found it prima facie obvious to stitch Pfenninger’s 

resistance wire 13 onto the base member 12 with a reasonable 

expectation of obtaining all of the advantages described in 

Bloomer. 

Moreover, as we pointed out above, Pfenninger describes 

lacing (i.e., stitching) the resistance wire 13 onto the base 

member 12.  (Column 3, lines 9-12.)  Thus, Pfenninger describes 

each and every limitation of appealed claim 16.  Although the 

examiner’s rejection of appealed claim 16 has been made under 35 

U.S.C. § 103(a), a prior art disclosure that anticipates under 

35 U.S.C. § 102 also renders the claim obvious, for anticipation 

is the epitome of obviousness.  In re Baxter Travenol 

Laboratories, 952 F.2d 388, 391, 21 USPQ2d 1281, 1284-85 (Fed. 

Cir. 1991); In re Fracalossi, 681 F.2d 792, 794, 215 USPQ 569, 
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571 (CCPA 1982); In re May, 574 F.2d 1082, 1089, 197 USPQ 601, 

607 (CCPA 1978). 

Relying on Pfenninger’s Figure 2 and Bloomer’s Figure 1, 

the appellants contend: “[I]t is the non-stitched pattern which 

appears to ‘facilitate the use of larger quantity of heating 

wire per unit area.’”  (Appeal brief, page 8.)  This argument is 

unpersuasive.  The issue here is “not whether the features of a 

secondary reference may be bodily incorporated into the 

structure of the primary reference” but rather “what the 

combined teachings of the references would have suggested to 

those of ordinary skill in the art.”  In re Keller, 642 F.2d 

413, 425, 208 USPQ 871, 881 (CCPA 1981). 

Here, neither of the two prior art drawings is prepared “to 

scale.”  37 CFR § 1.84 (2003) (effective Nov. 29, 2000).  

Moreover, it would not be surprising that Pfenninger’s 

resistance wires could be denser than those of Bloomer because 

Pfenninger, like Bloomer, teaches “stitching” the resistance 

wire 13.  Also, we agree with the examiner’s scientific 

reasoning (answer, page 5) that “[s]titching a heater pattern 

involves not only configuring the heater wire in the plane of 

the underlying substrate, but also transverse to the plane of 

the underlying substrate,” as illustrated in Bloomer’s Figure 2.  

While the appellants argue that “[h]eating spaces vertically 
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below the breezeside surface of the heater layer does little to 

forward this objective and, in fact, [] robs the deicing system 

of heating energy for melting ice,” no objective evidence (e.g., 

experimental evidence) has been offered to support such an 

argument.  It is well settled that mere lawyer’s arguments and 

conclusory statements, which are unsupported by factual 

evidence, are entitled to little probative value.  In re 

Geisler, 116 F.3d 1465, 1470, 43 USPQ2d 1362, 1365 (Fed. Cir. 

1997); In re De Blauwe, 736 F.2d 699, 705, 222 USPQ 191, 196 

(Fed. Cir. 1984); In re Wood, 582 F.2d 638, 642, 199 USPQ 137, 

140 (CCPA 1978); In re Lindner, 457 F.2d 506, 508-09, 173 USPQ 

356, 358 (CCPA 1972). 

Issue B 

The examiner admits that neither Pfenninger nor Bloomer 

teaches “programming the sewing machine to automatically stitch 

the heat dissipating pattern,” as recited in appealed claims 15 

and 23.  (Final Office action, page 2.)  To account for this 

difference, the examiner relies on JP ’268. 

The examiner is correct in pointing out (final Office 

action, pages 2-3) that JP ’268 teaches the use of an automatic 

sewing machine.  But as pointed out by the appellants (appeal 

brief, page 10), JP ’268 does not describe “programming” a 

sewing machine.  Accordingly, we cannot uphold the examiner’s 
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rejection.  Cf. In re Lee, 277 F.3d 1338, 1343, 61 USPQ2d 1430, 

1433 (Fed. Cir. 2002)(“‘The factual inquiry whether to combine 

references must be thorough and searching.’...It must be based 

on objective evidence of record.  This precedent has been 

reinforced in myriad decisions, and cannot be dispensed with.”) 

Issue C 

Because the appellants rely on the same arguments for 

appealed claims 29 through 32 as they do for appealed claim 16 

(appeal brief, page 10), we affirm the rejection of these 

appealed claims for the same reasons as stated in Issue A above.3 

Summary of Decision 

In summary, we affirm the examiner’s rejections under 35 

U.S.C. § 103(a) of: (a) claims 13, 14, and 16 through 22 as 

unpatentable over Pfenninger in view of Bloomer; and (b) claims 

29 through 32 as unpatentable over Pfenninger in view of Bloomer 

and Jones.  We reverse, however, the 35 U.S.C. § 103(a) 

rejection of (c) claims 15 and 23 as unpatentable over 

Pfenninger in view of Bloomer and JP ’268. 

The decision of the examiner is therefore affirmed in part. 

                     
3  The appellants’ only comment on this rejection is as 

follows: [W]hatever Jones teaching [sic] may be regarding 
cement, this reference does nothing to cure the shortcomings of 
the proposed Pfenninger/Bloomer combination.”  (Appeal brief, p. 
10; reply brief filed Jul. 29, 2002, paper 15, p. 1.)  We note, 
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No time period for taking any subsequent action in 

connection with this appeal may be extended under 37 CFR 

§ 1.136(a). 

AFFIRMED IN PART 

 
 
 
 
 
 
 
 
 

Kenneth W. Hairston   ) 
Administrative Patent Judge ) 
      ) 
      ) 

) 
) BOARD OF PATENT 

Romulo H. Delmendo   ) 
Administrative Patent Judge ) APPEALS AND 

) 
) INTERFERENCES 
) 
) 

Jeffrey T. Smith   ) 
Administrative Patent Judge ) 

 
 
 
 
 
 
 
 
 
 
RHD/kis 

                                                                  
however, that Jones also teaches stitching the conductor to the 
heater elements.  (Col. 5, ll. 51-60.) 
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