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DECI SI ON ON APPEAL

This is a decision on appeal fromthe examner's refusal to
allowclainms 1, 3 through 9, 11 through 14 and 16 through 20 as
anended subsequent to the final rejection in a paper filed July
25, 2001 (Paper No. 9). dains 1, 3 through 9, 11 through 14 and
16 through 20 are all of the clains remaining in this

application. Cains 2, 10 and 15 have been cancel ed.

As noted on page 3 of the specification, appellants’
invention is directed to a car body for a streetcar, subway car

or simlar vehicle and, nore particularly, to such a car wherein
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the roof closing plate is relieved of roof |oads that occur as a
result of heavy auxiliary equi pment units, such as air
conditioning units, etc., that are installed on the roof. O

i mportance to appellants is that the | oads and forces caused by
t he heavy auxiliary equipnent units be transmtted directly to

t he | ongi tudinal roof beans (2) via the outboard transverse roof
arches (3) carried by the roof beans, so that the roof closing
plate (6), supported on the |ongitudinal roof beans bel ow the

| evel of the transverse roof arches, can be made lighter in

wei ght (specification, pages 1-2). Independent claiml is
representative of the subject matter on appeal and a copy of that

claimcan be found in the Appendi x to appellants’ brief.

The prior art references of record relied upon by the
exam ner in rejecting the appeal ed clains are:

Fer dows 5, 066, 067 Nov. 19, 1991

Domi nguez et al. (Dom nguez) 5,259, 322 Nov. 9, 1993

Clainms 1, 3 through 8, 11 through 14 and 16 through 20 stand
rejected under 35 U . S.C. 8§ 102(b) as being anticipated by

Domi nguez.

Claim9 stands rejected under 35 U.S.C. § 103(a) as being

unpat ent abl e over Domi nguez in view of Ferdows.
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Rather than reiterate the examner's statenent of the above-
noted rejections and the conflicting viewpoints advanced by the
exam ner and appel |l ants regardi ng those rejections, we make
reference to the final rejection (Paper No. 8, mailed My 23,
2001) and exam ner's answer (Paper No. 14, mailed February 1,
2002) for the reasoning in support of the rejections, and to
appel l ants’ brief (Paper No. 13, filed January 18, 2002) and
reply brief (Paper No. 15, filed March 12, 2002) for the

argunent s thereagai nst.

GPI NI ON

In reaching our decision in this appeal, we have given
careful consideration to appellants’ specification and clainms, to
the applied prior art references, and to the respective positions
articul ated by appellants and the exam ner. As a consequence of

our review, we have made the determ nations which foll ow

In rejecting clainms 1, 3 through 8, 11 through 14 and 16
t hrough 20 under 35 U.S.C. 8§ 102(b) as being anticipated by
Dom nguez, the exam ner directs us to Figure 4 of the applied
Dom nguez patent urging that the hopper car end unit (4) seen
therein is fully responsive to the car body defined in

appel l ants’ clains before us on appeal. Mre specifically, the

3



Appeal No. 2002-1548
Application No. 09/408, 042

exam ner has made the followng findings in the final rejection

(page 2),

Dom nguez et al discloses a car body conprised of two
| ongi tudi nal beans shown in figure 4 at the point where the
roof neets the side walls. A self supporting roof closing
plate 42 is attached in an air tight and water tight manner.
Transverse roof arches are | ocated above the roof closing
plate 42 are also shown in figure 4 and extend fromthe
corner of the vehicle to the center of the car and are
attached to end running boards 46. These arches are pl aced
directly on top of the closing plate 42. Auxiliary units 44
are placed on the transverse roof arches, another auxiliary
menber is in the formof an opening to accept lading into
the car body. The closing plates supports a body cover
panel 52 wherein the cover panel has a hatch 5 that can be
opened. The body cover panel 52 substantially covers the
each of the transverse roof arches. Another body cover
panel straddles the hatch opening as shown in figure 4.

Li ke appellants (brief, pages 5-10), we find no
correspondence between the car body structure seen in Figures 1
t hrough 4 of Dom nguez and that set forth in clains 1, 3 through
8, 11 through 14 and 16 through 20 on appeal. Wth particular
regard to appellants’ independent claiml, we note that even if
we could agree with the exam ner that Dom nguez (Fig. 4) shows a
car body including two |ongitudinal roof beans (unnunbered) and a
roof closing plate (42) indirectly fastened to them and
transverse roof arches (unnumbered) connected at their ends to
t he roof beans and | ocated above the roof closing plate, and
auxiliary units (44) placed on the transverse roof arches, we
woul d nonet hel ess agree with appellants that the exam ner’s

concl usion that the roof plate (42) of Dom nguez Figure 4 is
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fastened to the |ongitudinal roof beans so as to be "air-tight
and water-tight" as required in claim1 on appeal is based on
total specul ation and conjecture. W have found no such

di scl osure or teachings in Dom nguez and the exam ner has pointed

t o none.

Moreover, it appears to us after having closely revi ewed
drawi ng Figures 2, 3 and 4 of Dom nguez and the disclosure at
colum 5, lines 29-68, that the exam ner has entirely
m sunder st ood and/ or m srepresented the structural features of
the car body (4) therein. FromFigures 2 and 3 it appears clear
that the roof sheet (42) of the car body defines the outer
surface of the top portion of the covered hopper car and, from
Figures 2 and 4, in particular, that there are transversely
ext endi ng arched support nenbers (unnunbered) secured to the
undersi de of the roof sheet and ending short of the |ongitudinal
roof beans, presumably to stiffen the done-shaped roof sheet.

Not wi t hst andi ng the apparently incorrect showing of the lead Iine
associated with reference character (42) in Figure 4 of

Domi nguez, we believe the above conclusion is also clearly
supported by the disclosure of Dom nguez, in that, the patent
specifically indicates (in contrast to the exam ner’s assertions)
that the running boards (44) and end running boards (46) are

fitted upon the roof sheet (42) and not placed on any transverse
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roof arches supported above the roof sheet as the exam ner has
hypot hesi zed. For this additional reason, it is clear that the
exam ner’ s proposed rejection under 35 U. S.C. § 102(b) relying on

Figure 4 of Dom nguez is not sustainable.

In light of the foregoing, the examner’s rejection of
claims 1, 3 through 8, 11 through 14 and 16 t hrough 20 under 35
U S.C. 8 102(b) as being anticipated by Dom nguez will not be

sust ai ned.

As for the examiner’'s rejection of dependent claim9 under
35 U.S.C. §8 103(a) as being unpatentabl e over Domi nguez in view
of Ferdows, we have reviewed these two patents, but find nothing
t herein which would have | ed one of ordinary skill in the art at
the tinme of appellants’ invention to the conbination posited by
t he exam ner, or to any comnbination thereof which would have
resulted in the particular car body structure defined in the
clainms before us on appeal. |In that regard, we are of the view
that the exam ner’s position represents a classic case of the
exam ner using inperm ssible hindsight derived from appellants’
own disclosure in an attenpt to reconstruct the clai ned subject
matter from di sparate teachings and broad concepts present in the
applied prior art. Thus, the examiner’s rejection of claim?9

under 35 U.S.C. § 103(a) will not be sustained.
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In summary, we note that the decision of the exam ner to
reject clainms 1, 3 through 8, 11 through 14 and 16 through 20
under 35 U.S.C. § 102(b) as being anticipated by Dom nguez has
not been sustained. In addition, the decision of the examner to
rej ect dependent claim9 under 35 U S.C. 8§ 103(a) has not been

sustai ned. Accordingly, the decision of the exam ner is

reversed.
REVERSED
Irwin Charles Cohen )
Administrative Patent Judge )
)
) BOARD OF PATENT
Neal E. Abrams )
Administrative Patent Judge ) APPEALS AND
)
) INTERFERENCES
)
Charles E. Frankfort )
Administrative Patent Judge )
CEF/ el d
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