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DECI SI ON ON APPEAL

This is a decision on appeal fromthe exam ner's fina
rejection of clainms 1 and 2.

Appellant's invention relates to a sem conductor device
having a trench. Caim1lis illustrative of the clained
invention, and it reads as follows:

1. A sem conduct or device conpri sing:

a sem conduct or substrate having main surface;

a trench having an opening on said main surface and a bottom
portion in said sem conductor substrate respectively;

an insulating filmbeing provided on an inner wall of said
trench and a portion of said main surface around said opening;
and
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a conductive material filmbeing provided oppositely to said
sem conductor substrate through said insulating filmand having a
head portion being farther fromsaid bottom portion of said
trench than said main surface,

an end surface of said head portion being separated from
said opening of said trench neasured fromsaid inner wall by at
| east 0.2 um

The prior art reference of record relied upon by the
exam ner in rejecting the appealed clains is:

Ueni shi et al. (Uenishi) 5,894, 149 Apr. 13, 1999
(filed Dec. 09, 1996)

Clains 1 and 2 stand rejected under 35 U.S.C. 8 103 as being
unpat ent abl e over Ueni shi

Reference is nade to the Exam ner's Answer (Paper No. 25,
mai | ed Cctober 10, 2001) for the exam ner's conplete reasoning in
support of the rejection, and to appellant's Brief (Paper No. 24,
filed July 24, 2001) and Reply Brief (Paper No. 26, filed
Decenber 10, 2001) for appellant's argunents thereagainst.

OPI NI ON

We have carefully considered the clains, the applied prior
art reference, and the respective positions articul ated by
appel l ant and the exam ner. As a consequence of our review, we
wi Il reverse the obviousness rejection of clains 1 and 2.

The issue in this case essentially boils down to whether one
can rely upon the relative positions of elenents in patent

drawi ngs with no supporting disclosure in the patent
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speci fication. Specifically, the exam ner contends (Answer, page
3) that since Uenishi's dx is 0.2 um and Figure 1 shows the edge
of the head of gate el ectrode 8 extending over a portion of

el ement 15, and thus further than dx fromthe wall of the trench,
the edge of the head is nore than 0.2 ymfromthe inner wall of
the trench, as recited in claim1l. Appellant, on the other hand,
asserts (Brief, pages 6-9) that the relative dinensions in

Ueni shi's drawi ngs are inconsistent with those disclosed, and
that, consequently, the drawings are clearly not drawn to scal e
and cannot be relied upon. W have to agree with appell ant.

The exam ner argues (Answer, page 5) that "[t]he figures are
part of the specification, and can be relied upon as part of the
explicit teachings set forth." However, where the patentee does
not disclose that the draw ngs are drawn to scal e, the draw ngs
are illustrative, not determ native. "Absent any witten
description in the specification of quantitative val ues,
argunents based on neasurenent of a drawing are of little val ue.
In re Chitayat, 56 CCPA 1343, 408 F.2d 475, 161 USPQ 224 (1969)."
In re Wight, 569 F.2d 1124, 1127, 193 USPQ 332, 335 (CCPA 1977).

Nowher e does Ueni shi suggest that the head portion of the
gate el ectrode overl aps elenent 15. Notw thstanding the
exam ner's assertions at page 7 of the Answer, none of the

hori zontal di mensions shown in Figure 1, for exanple, have the
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di scl osed rel ati onships with each other. Therefore, there is no
reason to believe that the horizontal |ength of the head portion
is drawn to scale relative to the space dx. Wthout a definite
overl ap between the head of the gate el ectrode and elenent 15 in
Ueni shi, the exam ner cannot establish the clained relative

di mrensions. Thus, the examner fails to present a prim facie
case of obviousness, and we cannot sustain the rejection of the
cl ai ns.

CONCLUSI ON

The decision of the exam ner rejecting clains 1 and 2 under
35 U.S.C. § 103 is reversed.
REVERSED

STUART S. LEVY
Adm ni strative Patent Judge
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