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DECI S| ON ON APPEAL

This is a decision on appeal fromthe examner's fina

rejection of clains 1 to 31, which are all of the clains

pending in this application.

W REVERSE

BACKGROUND
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The appellants' invention relates to a disposabl e
absorbent article having an inproved fastenability about the
wai st of a wearer (specification, p. 1). A copy of the clains
under appeal is set forth in the appendix to the appellants’

bri ef.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed clains are:

Le Bolt 2, 649, 858 Aug. 25,
1953
Pol ski 5, 066, 289 Nov. 19,
1991
Takenot o 5,071, 415 Dec. 10,
1991

Clains 19 to 23 and 29 stand rejected under 35 U S. C

8§ 102(b) as being anticipated by Takenoto.

Clainms 19 and 31 stand rejected under 35 U.S.C. § 102(b)

as being anticipated by Le Bolt.

Clains 19 to 23 and 31 stand rejected under 35 U S. C

8§ 102(b) as being anticipated by Pol ski.
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Clains 1 to 9, 11, 12, 17, 18, 24 to 28 and 30 stand
rejected under 35 U . S.C. § 102(b) as being anticipated by or,
in the alternative, under 35 U.S.C. 8 103 as obvi ous over

Takenot o.

Clains 10 and 13 to 16 stand rejected under 35 U S. C. 8§

103 as bei ng unpat ent abl e over Takenot o.

Rat her than reiterate the conflicting viewoints advanced
by the exam ner and the appellants regardi ng the above-noted
rej ections, we nake reference to the answer (Paper No. 18,
mai | ed Septenber 13, 1999) for the exam ner's conplete
reasoning in support of the rejections, and to the brief
(Paper No. 17, filed June 28, 1999) for the appellants'

argument s t her eagai nst.

OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to the appellants' specification and
clains, to the applied prior art references, and to the

respective positions articulated by the appellants and the
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exam ner. As a consequence of our review, we make the

det er m nati ons which foll ow.

The anticipation rejections based upon Takenoto
W will not sustain the rejection of clains 1 to 9, 11,
12 and 17 to 30 under 35 U . S.C. § 102(b) as being antici pated

by Takenot o.

To support a rejection of a claimunder 35 U S.C. 8§
102(b), it nust be shown that each elenent of the claimis
found, either expressly described or under principles of

i nherency, in a single prior art reference. See Kalnman v.

Kinmberly-Clark Corp., 713 F.2d 760, 772, 218 USPQ 781, 789

(Fed. Cir. 1983), cert. denied, 465 U S. 1026 (1984).

Clains 1 to 9, 11, 12 and 17 to 30 are drawn to an
absorbent article or diaper conprising, inter alia, an outer
cover; a bodyside liner; an absorbent core |ocated between the
outer cover and the bodyside |iner; and an adhesive | ocated on
a bodyfacing surface of the absorbent article or diaper

wherein the adhesive is configured to contact a wearer's body
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during use to at l|least tenporarily secure the bodyfacing
surface of the absorbent article or diaper directly to the

wear er's body.

Takenot o di scl oses an adhesive system for rel easably
fastening or securing superposed portions of a disposable
di aper or other articles. Takenoto teaches (columm 3, lines
4-11) that disposable diapers are generally of a three-piece
structure: an inner liner or so-called top sheet of a
non-woven material such as pol yet hyl ene, pol ypropyl ene, a
pol yester and the |ike; an outer polyolefin liner or so-called
back sheet; and, sandw ched therebetween, the porous,
absorbent material, generally referred to in the art as "fluff
pul p", "wood fluff", or sinply as "pul p". The closure system
of Takenobto is shown in Figures 1-3 to conprise a pair of
adhesi ve patches 24 secured to the inner surface 20 adj acent
opposed edges of end portion 12. Patch 24 consists
essentially of a sheet material 26 coated on either side with
adhesi ve | ayers 28, 30. Adhesive |layer 28 is a pernanent
adhesi ve adapted to secure the patch to porous material 20;

whi | e adhesive |ayer 30 is a repositionabl e adhesive adapted
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to rel easably engage the other plastic |iner 22 adjacent end

portion 14 when the diaper is folded into place on the body.

The appel l ants argue (brief, pp. 5-6 and 10-11) that
Takenot o does not di scl ose a di aper or absorbent article which

i ncl udes an adhesive which is configured to contact the

wearer's body in use to at |east tenporarily secure the

bodyf aci ng surface of the diaper or absorbent article directly

to the wearer's body. W agree. Additionally, we agree with

the appellants that the limtation that the adhesive be

configured to contact the wearer's body in use to at | east

tenporarily secure the bodyfacing surface of the diaper or

absorbent article directly to the wearer's body is a

structural limtation in that it requires placenent of the
adhesive in a location on the bodyfacing surface of the diaper
or absorbent article such that it contacts the wearer's body
when the di aper or absorbent article is in use (i.e., on the
wearer). Cearly, when Takenoto's diaper is in use, the
adhesi ve patches 24 contact the plastic |iner 22 adjacent end
portion 14, not the wearer's body. Accordingly, Takenoto's

adhesi ve patches 24 are not configured to contact the wearer's
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body in use to at |least tenporarily secure the bodyfacing

surface of the diaper directly to the wearer's body.

For the reasons set forth above all the limtations of
claims 1 to 9, 11, 12 and 17 to 30 are not disclosed in
Takenot o, consequently, the decision of the exam ner to reject
claims 1 to 9, 11, 12 and 17 to 30 under 35 U.S.C. § 102(b) as

bei ng antici pated by Takenoto is reversed.

The anticipation rejection based upon Le Bolt
W will not sustain the rejection of clains 19 and 31

under 35 U . S.C. 8 102(b) as being anticipated by Le Bolt.

Le Bolt discloses a disposable diaper. As shown in
Figures 1-3, the diaper includes two long strips of self-
seal i ng adhesive 17 applied to the outer surface of the diaper
so they cannot contact the baby's skin and two small areas of
sel f-seal i ng adhesive 18 | ocated on the inside surface of the
di aper. As shown in Figure 3, the two long strips of self-
seal i ng adhesive 17 and the two small areas of self-sealing

adhesi ve 18 cooperate together to fasten the di aper on a baby.
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The appel |l ants argue (brief, pp. 7-8) that Le Bolt does
not di sclose a di aper which includes an adhesive which is

configured to contact the wearer's body in use to at | east

tenporarily secure the bodyfacing surface of the diaper

directly to the wearer's body. W agree. As set forth

previously, the limtation that the adhesive be configured to

contact the wearer's body in use to at |east tenporarily

secure the bodyfacing surface of the diaper directly to the

wearer's body is a structural limtation in that it requires

pl acenent of the adhesive in a |ocation on the bodyfacing
surface of the diaper such that it contacts the wearer's body
when the diaper is in use (i.e., on the wearer). Cearly,
when Le Bolt's diaper is in use, no adhesive contacts the
wearer's body. Accordingly, Le Bolt's adhesive areas are not

configured to contact the wearer's body in use to at | east

tenporarily secure the bodyfacing surface of the diaper

directly to the wearer's body.

For the reasons set forth above all the limtations of
claims 19 and 31 are not disclosed in Le Bolt, consequently,

the decision of the examner to reject clains 19 and 31 under
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35 U.S.C. 8 102(b) as being anticipated by Le Bolt is

rever sed.

The anticipation rejection based upon Pol sk
W will not sustain the rejection of clains 19 to 23 and

31 under 35 U.S.C. 8§ 102(b) as being anticipated by Pol ski.

Pol ski's invention is concerned with a side closure
system for di sposabl e diapers conprised of two separate
fasteni ng systens, one adhesive type fastening system and one
nonadhesi ve fastening system Figure 2 shows the di sposable
di aper as it would appear while being worn. As shown in
Figures 1 and 2, the disposable diaper 10 is a three-|ayer
conmposite including a liquid perneable, user contacting top
sheet 12, a |iquid-inpervious outer shell or back sheet 14 and
an absorbent |ayer 16. At the back 18 of the diaper are
corners 20 that overlap wth corresponding corners 21 at the
front panel 22 of the diaper when the diaper is worn. On the
top sheet side of the diaper at each of the corners 20 is
| ocated a rel ease treated, non-woven rel ease tab 24 and on the

outer shell or backsheet 14 at the front corners 21 of the
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di aper 10 are nechanical type fasteners 26. Each of the

rel ease treated non-woven tabs 24, at the back corners 20,

will be able to contact and engage with one of the mechani cal
fasteners 26 at the front corners 21 of the diaper 10.
Fastening tabs 28 are |ocated at the back sheet 18 of the

di aper 10. During non-use the tabs 28 would be | ocated on the
non-woven rel ease treated tabs 24. Wen in use, the fastening
tabs 28 woul d be renoved fromthe rel ease treated non-woven
tabs 24 and attached to a front panel 22 of the diaper back
sheet 18. Cenerally, the diaper front panel 22 is provided
with a landing or frontal strip 25 which reinforces the diaper
at the waist portion of the front diaper panel 22, allow ng

renoval and replacenent of the fastening tab as necessary.

The appel |l ants argue (brief, pp. 8-10) that Pol ski does
not di sclose a di aper which includes an adhesive which is

configured to contact the wearer's body in use to at | east

tenporarily secure the bodyfacing surface of the diaper

directly to the wearer's body. W agree. As set forth above,

the limtation that the adhesive be configured to contact the

wearer's body in use to at |east tenporarily secure the
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bodyfaci ng surface of the diaper directly to the wearer's body

is a structural limtation in that it requires placenent of
the adhesive in a |location on the bodyfacing surface of the

di aper such that it contacts the wearer's body when the diaper
isin use (i.e., on the wearer). Cearly, when Polski's

di aper is in use, no adhesive contacts the wearer's body.

Accordi ngly, Polski's adhesive is not configured to contact

the wearer's body in use to at |least tenporarily secure the

bodyfaci ng surface of the diaper directly to the wearer's

body.

For the reasons set forth above all the |limtations of
claims 19 to 23 and 31 are not disclosed in Pol ski,
consequently, the decision of the examner to reject clains 19
to 23 and 31 under 35 U . S.C. 8§ 102(b) as being anticipated by

Pol ski is reversed.
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The obvi ousness rejections based upon Takenoto
W will not sustain the rejection of clains 1 to 18, 24
to 28 and 30 under 35 U.S.C. 8§ 103 as bei ng unpatentabl e over

Takenot o.

In rejecting clains under 35 U . S.C. 8§ 103, the exam ner

bears the initial burden of presenting a prima facie case of

obvi ousness. See Inre R jckaert, 9 F.3d 1531, 1532, 28

USPQ2d 1955, 1956 (Fed. Cir. 1993). A prinm facie case of

obvi ousness i s established by presenting evidence that the
reference teachings woul d appear to be sufficient for one of
ordinary skill in the relevant art having the references
before himto nmake the proposed conbi nati on or ot her

nodi fication. See In re Lintner, 458 F.2d 1013, 1016, 173

USPQ 560, 562 (CCPA 1972). Furthernore, the conclusion that

the clained subject matter is prima facie obvious nust be

supported by evidence, as shown by sone objective teaching in
the prior art or by know edge generally avail able to one of
ordinary skill in the art that woul d have | ed that individua

to conmbine the rel evant teachings of the references to arrive
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at the clained invention. See In re Fine, 837 F.2d 1071,

1074, 5 USPQRd 1596, 1598 (Fed. Gir. 1988).

As set forth above, all the limtations of independent

clains 1, 17 and 19 are not disclosed in Takenpto since

Takenot o' s adhesive patches 24 are not configured to contact

the wearer's body in use to at |east tenporarily secure the

bodyfaci ng surface of the diaper directly to the wearer's

body. In the rejections under 35 U.S.C. § 103, the exam ner
has not cited any evidence that would have | ed a person having
ordinary skill in the art to nodify Takenoto's diaper to
arrive at the clained invention. Accordingly, the decision of
the examiner to reject clains 1 to 18, 24 to 28 and 30 under
35 U.S.C. §8 103 as bei ng unpatentabl e over Takenoto is

rever sed.
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CONCLUSI ON

To sunmmari ze, the decision of the exam ner to reject
claims 1 to 31 is reversed.

REVERSED

JEFFREY V. NASE
Adm ni strative Patent Judge

| AN A. CALVERT )
Adm ni strative Patent Judge )

)

)

)

) BOARD OF PATENT
JOHN P. McQUADE ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES
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)
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)
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