The opinion in support of the decision being
entered today was not witten for publication
in alaw journal and is not binding precedent
of the Board.
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DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 1-
24, Caim1lis illustrative:

1. Anitrate/nitrite-free nmethod for retarding the
vol atilization of seleniumused as a colorant in preparing a

gl ass conposition by including a manganese conpound col orant
along with the seleniumw thout nitrate or nitrite conmpounds
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during the nelt processing of the glass conposition, the
manganese conpound being included to provide 0.1 to 1.0 wt. %
manganese oxi de as MO, wei ght percent based on the total
wei ght of the gl ass conposition.

The exam ner relies upon the follow ng references as
evi dence of obvi ousness:

Barrett et al. (Barrett) 4,341, 566 Jul . 27, 1982
Jones et al. (Jones) 5, 346, 867 Sep. 13, 1994

Appel lants' claimed invention is directed to a nitrate/
nitrite-free method for retarding the volatilization of
seleniumin the preparation of a glass conposition. The nethod
entails including the recited amount of MO, during the nelt
processi ng
of the glass conposition. According to appellants
specification, "[w e have unexpectedly found that the manganese
conmpound, e.g., used in the gray glass of Jones '867 to retain
sel enium al so has sufficient oxidizing ability which allows
nitrates and nitrites
to be avoi ded throughout the manufacturing process of the
sel eni um cont ai ni ng gl ass, contrary to what was fornerly
bel i eved" (page 2, |ast paragraph). The specification explains
in the followi ng sentence that "[t]his also allows the anount

of sodiumsulfate to be desirably increased over that which
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woul d normally be used when nitrates are included in the batch
mat eri als, which inproves the fining action of the sulfates
w t hout negatively inpacting the seleniumretention.”

Appeal ed clains 1-24 stand rejected under 35 U.S.C. § 103
as being unpatentable over Jones, alone, or in view of
Barrett.

Upon careful consideration of the opposing argunents
presented on appeal, we will not sustain the exam ner's
rejections. 1In essence, we are in full agreenent with the
position espoused by appellants in the Brief. W add the
follow ng for enphasis only.

The basis for the exanminer's rejections is the Jones
di scl osure that "[w] e have unexpectedly discovered that
i ntroduci ng manganese oxide in the batch increases the
retention of seleniumin the glass product over and above that
obtai ned by incorporating nitrates” (colum 2, |ines 32-35).
Not wi t hstandi ng the affidavit of patentee Jones and the
exenplified glass conmpositions of Jones, the exam ner holds to
the argunent that the referenced portion of Jones "does
suggest that nitrates are not needed" (page 5 of Answer, first

par agr aph). However, as urged by appellants, there is no
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evi dence of record which supports the examner's position that
one of ordinary skill in the art would have interpreted Jones
as neaning that nitrates nay be elimnated fromthe gl ass
conposition. In our view, appellants' position is reasonable
t hat "using manganese oxide with nitrates provides a |level of
seleniumretention greater than that provided using nitrates
al one" (page 6 of Brief, first full paragraph), particularly
in light of the supporting affidavit by patentee Jones.

The examner's reliance on Barrett for the teaching that
"the addition of sodiumnitrate causes the generation of
oxi des of nitrogen which are air pollutants" (page 4 of
Answer, | ast sentence), although providing notivation for
elimnating nitrates, does not renedy the deficiency in Jones
argued by appel lants and di scussed above.

I n concl usi on, based on the foregoing, the examner's
decision rejecting the appealed clains is reversed.

REVERSED

EDWARD C. KI M.I'N
Adm ni strative Patent Judge

N N N N N



Appeal No. 2000-1849
Appl i cation No. 08/988, 481

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

BRADLEY R GARRI S
Adm ni strative Patent Judge

PAUL LI EBERVAN
Adm ni strative Patent Judge

N N N N N N N N N

ECK: cl m

Killwrth, CGottnan, Hagan & Schaeff
One Dayton Centre

One South Main St., Suite 500

Dayt on, OH 45402-2023



