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DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's final
rejection of clainms 18 through 20, 25 through 27 and 29.
Clainms 32 through 37 and 39 are allowed. Cdains 21 through 24
are objected to as being dependent on a rejected base claim
The exam ner has indicated that claim28 would be allowable if
rewitten in independent formincluding all of the limtations
of the base claimand any intervening clains. Cains 1

t hrough 17, 30, 31 and 38 have been cancel ed.
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Appel lant’ s clai med subject matter is a nethod of
resurfacing a gravel road in which the surface is ripped, the
course and fine material separated and the material deposited
onto the road such that course material is deposited on top of
the fine material.

Claim18 is illustrative of the clains on appeal:

18. A nethod for resurfacing a gravel road having a
surface, the gravel road including fine material and coarse
mat erial, the nethod conprising the steps of:

ripping the surface of the gravel road to break up fine
and coarse material near the surface of the gravel road using
a plurality of teeth spaced along a ripper bar, the plurality
of teeth being located to penetrate the surface of the gravel

road; and

separating coarse material fromfine material such that
coarse material is deposited on top of the fine material.

THE PRI OR ART

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ai ns are:

Scheunenann 1, 523, 084 Jan. 13, 1925
Bach et al. (Bach) 2,775,438 Dec. 25,
1956

Ci cin-Sain 4,682, 428 Jul . 28, 1987
Constantin 5,071, 284 Dec. 10, 1991
Hent hor n 5, 351, 761 Cct. 4, 1994

THE REJECTI ONS
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Clainms 18 through 20, 25 through 27, and 29 stand
rejected under 35 U S.C. § 103 as bei ng unpat ent abl e over

Constantin in view of Ci cin-Sain and Scheunemann.
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Clains 18, 20, 25 through 27, and 29 stand rejected under
35 U.S.C. 8 103 as being unpatentable over Henthorn in view of
Bach.*

Rat her than reiterate the conflicting viewoints advanced
by the exam ner and the appellant regardi ng the above-noted
rejections, we nmake reference to the final rejection (Paper
No. 5, mailed March 9, 1999), the answer (Paper No. 11
mai | ed,

Cctober 19, 1999) and the suppl enental answer (Paper No. 13,
mai | ed, February 4, 2000) for the exam ner's conplete
reasoning in support of the rejections, and to the brief
(Paper No. 10, filed, Septenber 13, 1999) for the appellant’s

argunent s thereagai nst.

OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to the appellant's specification and

clainms, to the applied prior art references, and to the

! The exam ner has wthdrawn the rejection of clains 25
t hrough 28 under 35 U.S.C. 8§ 112 (see Paper No. 13) in view of
an amendnent (Paper No. 12) filed Decenber 6, 1999.
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respective positions articul ated by the appellant and the
exam ner. As a consequence of our review, we nmake the
determ nati ons which follow

We turn first to the examner’s rejection of clains 18
t hrough 20, 25 through 27 and 29 under 35 U.S.C.
§ 103 as bei ng unpatentable over Constantin in view of G cin-
Sai n and Scheunemann. The exam ner finds that:

Constantin . . . teaches a nethod for
resurfacing a gravel road conprising the
steps of ripping the surface of the gravel
road to break up fine and coarse materia
near the surface of the gravel road (colum
4, lines 46-57), noving the gravel
laterally outwardly with the m ddl e buster
48 and laterally inwardly with the side
delivery bl ades 50, and grading the
material with the floating striker bl ade
52. [Final Rejection at pages 2-3].
(enphasi s added)

The exam ner relies on Cicin-Sain and Scheunemann for
di sclosing a scarifer 24 in GCcin-Sain and an agitator in
Scheunemann for | oosening netalling or gravel so that it can
be easily mani pul ated by a ballast renewal nachine. The
exam ner concl udes that:
It woul d have been obvious, in view of
t hese teachings of Cicin-Sain . . . and

Scheunemann . . . to provide Constantin
with a ripper bar in front of the mddle
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buster 48 in order to |oosen the road

material prior to plowng it laterally back

and forth with the bl ades 48 and 50

[ Exam ner’ s Answer at page 6].

Constantin discloses a road mai ntai ner which conprises a

m ddl e buster 48 which includes a pair of conventional
shearing or cutting bl ades which cut into the road surface and
shear material fromit as the mddle buster 48 is pulled al ong
the road (Col. 2, lines 61 to Col. 3, line 2). The road
mai nt ai ner al so i ncludes side delivery blades 50 which cut
into the road surface laterally outwardly fromthe m ddl e
buster 48 and deliver cut material in two ridges toward the
| ongi tudi nal center of the road maintainer (Col. 3, lines 16-
19). The examiner’s rejection states that it would be obvi ous
to provide a ripper bar in front of Constantin’s m ddl e buster
48 in order to loosen road material prior to it being plowed
by bl ades 48 and 50. However, Constantin discloses that the
road surface is cut by two sets of blades i.e. the mddle
buster 48 and the delivery blades 50. As such, we agree with

t he appellant that as the road surface is already cut and

t hereby | oosened by bl ades 48 and 50, there is no notivation
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to nodify Constantin so as to include a ripper bar in front of
the m ddl e buster 48 to | oosen the road surface.

Therefore, we will not sustain this rejection as it is
directed to claim18 or clainms 19, 20, 25-27 and 29 dependent
t heref rom

We turn next to the examner’s rejection of clains 18,
20, 25-27, and 29 under 35 U.S.C. § 103 as bei ng unpatentabl e
over Henthorn in view of Bach. The exam ner is of the opinion
t hat Hent horn di scl oses:

ripping the surface with a plurality

of teeth 28 spaced along a ripper bar and

separating course material fromfine

material as illustrated in figure 3 [Final

Rej ection at page 5].
The exam ner relies on Bach for teaching that it is common
knowl edge that the ballast particles which serve as the
foundati onal bed for railroad tracks becone interspersed with
finely divided material that results in | oose track and poor
condi tions because water cannot drain rapidly through the
ball ast. The exami ner further relies on Bach for disclosing
that it would have been conventional to clean the ball ast

periodically in order to renove the finely divided particles

to effect proper drainage. The exam ner concl udes:
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It woul d have been obvious in view of these
teachi ngs of Bach et al, to resurface a
gravel road using stones recovered by the
apparatus of Henthorn et al in order to
provi de a productive use of the gravel, and
to sinultaneously provide a road that
drains well. [Exam ner's Answer at page 7].

Appel | ant argues that Henthorn does not disclose the step
of separating coarse material fromfine material such that
coarse material is deposited on top of fine material.

Bach di scl oses a nethod and apparatus for processing
bal | ast which includes the steps of renoving ballast fromthe
crib between track ties (Col. 1, lines 15-19). The ballast is
separated fromthe dirt and returned to the track. The dirt
is sent to a dirt bin 70 (Col. 4, lines 25-28).

Hent horn discloses a farmtractor field stone collection
i mpl enment which collects field stones and dunps the stones at
a non-cultivated site (Col. 2, lines 51-54).

We agree with the appellant that neither Henthorn nor
Bach di scl oses the step of “separating course material from
the fine material such that coarse material is deposited on
top of fine material” as recited in claim18. Bach di scl oses

that the large ballast naterial is removed fromthe field, the

dirt is renoved fromthe ballast and the ballast is returned
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to the field. Henthorn discloses that the large material is
removed froma first |location and the large nmaterial is dunped
at a second location. There is no disclosure in either
reference of the step of “separating course nmaterial fromthe
fine material such that the coarse material is deposited on
top of the fine material." Therefore, we will not sustain
this rejection as it is directed to claim18 or clains 20, 25
t hrough 27 and 29 dependent thereon.

The decision of the exam ner is reversed.

REVERSED

NEAL E. ABRANMS
Adm ni strative Patent Judge
BOARD OF PATENT
MURRI EL E. CRAWORD APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

RI CHARD B. LAZARUS
Adm ni strative Patent Judge
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