The opinion in support of the decision being entered today was not
written for publication and is not binding precedent of the Board.
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CALVERT, Adm nistrative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal fromthe final rejection of clains 1 to
11 and 13 to 15, all the clains remaining in the application.

The clains on appeal are drawn to a portable or hunter’s
arnrest, and are reproduced in Appendi x A of appellant’s

brief.
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The references applied in the final rejection are:

Cover 759, 593 May 10,
1904

Bagget t 5, 528, 846 Jun. 25,
1996

Dubé 5, 735, 496 Apr .
7, 1998

(filed Sep. 13, 1996)

The appeal ed clains stand finally rejected on the
foll ow ng grounds:?
(1) daim?2, anticipated by Cover, under 35 U.S.C. § 102(b).
(2) Cainms 1, 3, 4 and 6 to 8, unpatentable over Cover in view
of Dubé, under 35 U.S.C. § 103(a).
(3) dainms 5 and 13 to 15, unpatentable over Cover in view of
Dubé and Baggett, under 35 U.S.C. § 103(a).
(4) Cainms 9 to 11, unpatentable over Cover in view of
Baggett, under 35 U.S.C. § 103(a).

Rej ection (1)

Claim?2 reads:?

! The exam ner indicates in the Advisory Action of Feb. 5,
1999 (Paper No. 7) that a rejection of claim15 under 35
U S C
8 112, second paragraph, has been overcone by the anendnent
filed on Jan. 19, 1999.

2\W note that inline 5 of claim?2, "said user" has no
ant ecedent basi s.
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2. A portable arnrest conprising:

a base rod having a first end and an
opposed second end;

a strap coupled to said first end of said
base rod, said strap adapted to attach said arm
rest to said user, wherein said strap extends
t hrough said first end of said base rod
pi votably supporting said base rod relative to
the user at a position where said strap extends
t hrough sai d base rod;

at | east one upper rod having an arnrest
menber at one end thereof, said at |east one
upper rod adapted to be adjustably attached to
sai d second end of said base rod.

The basis of the rejection is stated on page 3 of the
exam ner’s answer. Appellant argues that strap 2 of Cover
does not extend through the first end of base rod 5, and that
even if it does, the base rod does not pivot "at a position
where said strap extends through said base rod," as cl ai ned
(brief, page 6; reply brief, pages 1 and 2). The exam ner
asserts that (answer, page 6):

Al t hough Cover suggests that the belt may
fit neatly within the loop, it does not convey
that the strap is snugly fitted within the | oop,
and thus, the strap is capable of pivotably
supporting the base rod at the position where
the strap extends through the first end of the
base rod.

We consider this rejection to be well taken. Before the

PTO clains are to be given their broadest reasonabl e
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interpretation, and [imtations are not to be read thereinto

fromthe specification. 1n re Van Geuns, 988 F.2d 1181, 1184,

26 USP2d 1057, 1059 (Fed. Cr. 1993). Wth regard to
appellant’s first argunment, the term"rod" is a broad term
meani ng "a stick, wand, staff, shaft or the |ike, of wood,
metal, or other material."® Nothing in this definition

requires a "rod" to be of

3 The Anerican College Dictionary (1970).
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constant dianmeter, or free fromjoints. Therefore, elenents
1, 3, and 5 of Cover mmy together be considered a "base rod,"
as that expression is broadly recited in claim2, and Convey’s
belt (strap) 2 does extend through the first end of the base
rod, as clained, since it extends through el enent 1.

As for appellant’s second argunent, belt (strap) 2 of
Cover "may be the ordinary cartridge-belt generally enpl oyed"
(page 1, lines 61 and 62), and woul d be nade of a flexible
material, such as leather. Were the belt passes through | oop
1 the base rod would inevitably be pivotable relative to the
belt, for even if the belt were a snug fit in the |oop, the
rod woul d be pivotable, at least to a slight extent, due to
the flexibility and conpressibility of the belt material. In
this regard we note that claim2 does not recite any
particul ar degree of pivoting, so that even though Cover’s
elenments 1, 3, 5 might only be pivotable on belt 2 to a very
slight extent, that still would inherently neet the recitation
in claim2 of "pivotably supporting said base rod relative to
the user at a position where said strap extends through said

base rod."
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Accordingly, rejection (1) will be sustained, since Cover
anticipates claim2 in that it discloses every l[imtation of

the claim either expressly or inherently. 1n re Schreiber,

128 F.3d 1473, 1477, 44 USPQ2d 1429, 1431 (Fed. Gr. 1997).
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Rej ection (2)

Claim1l reads:

A portable arnrest conpri sing:

a base rod having a first end and an
opposed second end;

a strap coupled to said first end of said
base rod, said strap adapted to attach said arm
rest to the user; and

a plurality of upper rods, each said upper
rod having an armrest nmenber at one end
t hereof, and each said upper rod adapted to be
adj ustably attached to said second end of said
base rod, and wherein each said upper rod has a
differently shaped armrest nenber than said arm
rest nmenbers of a remaining [sic: the remainder
?] of said plurality of upper rods, wherein said
plurality of upper rods is adapted for use with
a variety of weaponry.

Cover discloses a portable arnrest with a base rod, 1, 3,
5, a strap 2 coupled to the first end of the base rod to
attach the armrest to the user, and an upper rod 6 adjustably
attached to the base rod and having an armrest nenber 7 at
its end. Cover does not disclose a plurality of upper rods,
each having a differently shaped armrest nmenber, as recited,
but the exam ner finds that it would have been obvious to
provi de such a plurality of upper rods in view of Dubé’' s

di scl osure that the armrest nenber 14a at the end of the
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upper rod 14y of a portable arnrest may have vari ous shapes,

as shown in Figs. 2 to 5 (col. 2, line 64, to col. 3, line 4).



Appeal No. 2000-1614
Appl i cation No. 08/944, 371

Appel I ant contends that (brief, page 8):

The Dubé patent does not teach a plurality of

di stinct armrest nenbers associated with a

singl e base. The Dubé patent teaches that the

single armrest may be fornmed in a variety of

shapes. There is no teaching or suggestion in

t he Dubé patent to provide a variety of arm

rests for use with a variety of weaponry with

all the armrests associated with a single base.
This argunment is not persuasive. Wile Dubé does not
expressly disclose providing a "kit" of a plurality of upper
rods, each with a differently-shaped arnrest and each
attachable to the base rod, we consider that Dubé s disclosure
of a variety of armrest shapes woul d suggest such a "kit" to
one of ordinary skill in the art, thereby allow ng the user of
the Cover apparatus to select an armrest according to their
personal preference. As for the recitation that the plurality
of upper rods "is adapted for use with a variety of weaponry,"”
the Cover armrest is useable with a "gun" (shown as a |ong
gun) and the Dubé armrests are disclosed for use with a
"rifle,” which termitself includes a "variety of weaponry,"”
such as rifles of different calibers, types of actions, etc.

The rejection of claiml1l will therefore be sustained, as

will the rejection of clains 3, 6 and 7, which appel |l ant has

10
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not argued separately fromparent claiml. The rejection of
claim4 will also be sustained, since Cover is considered to
nmeet the limtations of that claimfor the reasons discussed
under rejection (1), supra.

Rejections (3) and (4)

The clains to which these rejections apply all include
the requirenent that the armrest nenber "of one said upper
rod" (claim5) or "of one of said at |east one upper nenber
[sic]" (claim9) "is a spherical ball."™ The exam ner cites
Baggett, which discloses apparatus conprising a rod 45 which
is pivotally attached to a base 13 attached to a belt 19 or
harness 25 on the body B of user U At the other end 49 of
the rod is a cap 75, which appears fromthe drawings (Figs. 3
and 10) to be the shape of a crutch tip. The exam ner takes
the position that (answer, pages 4 and 5):

It woul d have been obvious to one having
ordinary skill in the art at the tinme the

i nvention was made to have nodified the armrest
in Cover conbined with Dube to have included the
rounded armrest nenber as taught by Baggett for
t he purpose of providing an alternative neans
for steadying objects used with the armrest.

It woul d have been obvious to one having
ordinary skill in the art at the tinme the

i nventi on was nade to have nodified the rounded
menber in Baggett to have been a spherical bal

11
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for the purpose of providing a different

aesthetical armrest and since such a

nodi fi cati on woul d not have produced any

unexpected results.

We do not agree with the exam ner’s concl usion of

obvi ousness. Even assuming that it would have been obvious to
make Baggett’'s cap 75 in a spherical shape, cap 75 is not an
armrest, but sinply the end of the rod 45. 1In the use of
Baggett’ s device, the user’s arm does not rest on the cap, but
rather, the rod 45 is held against the forearmF of gun G as
shown in Fig. 9 (col. 6, lines 7 to 14). By contrast, arm
rest 7 of Cover is a U-shaped "armreceiving bracket" (page
1, line 69), on which, when in use as shown in Fig. 5, the
wearer’s el bow rests. W perceive no reason why one of
ordinary skill would derive from Baggett any teaching or
suggestion to substitute a tip 75 as disclosed by Baggett
(whet her spherical or not) for the armrest 7 of Cover, since
Baggett’s tip 75 is not disclosed as an armrest and clearly
woul d not be suitable for use as an armrest in the manner
shown by Cover.

We therefore will not sustain rejections (3) and (4).

Concl usi on

12
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The examner’'s decision to reject clains 1 to 11 and 13

to 15 is affirned as to clains 1 to 4 and 6 to 8, and is

reversed as to clains 5, 9 to 11 and 13 to 15.

13
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No period for taking any subsequent action in connection

with this appeal nay be extended under 37 CFR § 1.136(a).

AFFI RVED- | N- PART

CHARLES E. FRANKFORT
Adm ni strative Patent Judge

| AN A. CALVERT )
Adm ni strative Patent Judge )

)

)

)

) BOARD OF PATENT
| RW N CHARLES COHEN ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES

)

)

)

)

)

14



Appeal No. 2000-1614
Appl i cation No. 08/944, 371

M CHAEL |. SHAMOS

700 KOPPERS BUI LDI NG

436 SEVENTH AVENUE

Pl TTSBURGH, PA 15219-1818

15



Shereece

Appeal No. 2000-1614
Application No. 08/944,371

APJ CALVERT

APJ

APJ KEYBOARD()

AFFIRMED-IN-PART

Prepared: August 24, 2001



