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DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's final
rejection of claims 1 through 10. dains 11, 12 and 13, the

only other clainms pending in the application, stand all owed.

Appel lants’ invention is directed to a pollution
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prevention system which avoi ds the di scharge of |aboratory
waste, i.e., both hazardous and benign | aboratory waste, into
a public sewer system and subsequently into the natura
environnment. I ndependent claim1l is representative of the
subject matter on appeal and a copy of that claim as
reproduced fromthe Appendi x to appellants’ brief, is attached

to this decision.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ai ns are:

Kaunp 4,349, 436 Sep. 14,
1982
Been 4,641, 680 Feb. 10,
1987

Clains 1 through 10 stand rejected under 35 U. S.C. § 103

as bei ng unpatentable over Been in view of Kaunp.

Rat her than attenpt to reiterate the examner's ful
comentary with regard to the above-noted rejection and the
conflicting viewpoints advanced by the exam ner and appel |l ants
regarding the rejection, we nmake reference to the examner's
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answer (Paper No. 17, nmailed July 16, 1999) for the reasoning
in

support of the rejection, and to appellants’ substitute brief
(Paper No. 16, filed May 20, 1999) for the argunents

t her eagai nst .

OPI NI ON

In reaching our decision in this appeal, we have given
careful consideration to appellants’ specification and cl ai s,
to the applied prior art references, and to the respective
positions articul ated by appellants and the exam ner. As a
consequence of our review, we have nmade the determ nations

whi ch foll ow

The exam ner’s rejection of clains 1 through 10 on appeal
under 35 U. S.C. 8 103 based on the collective teachings of
Been and Kaunp recogni zes that the pollution prevention system
of Been includes a conbination of a |aboratory sink (16) with

a drain, a waste collection tank (12) connected to the drain,
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and a drip pan or container (14) |ocated beneath the waste
collection tank. The exam ner notes (answer, page 3) that
Been shows an outlet at (34) which includes a cap (col. 2,
line 50). In the examiner’s view, Been |acks a second val ved
outlet. The exam ner urges that it would have been obvious to
one of ordinary skill in the collection tank art to provide a
tank with any nunber of outlets desired and points to the
collection tank in the gray water collection system of Kaunp,
whi ch has a valved outlet in line (38) and a valved outlet at
(44) connected to a sewer line (60), as being exenplary. From
t hese teachi ngs the exam ner concl udes (answer, page 4) that
since both references teach collection tanks downstream of a
sink it would have been obvious to one of ordinary skill in
the art to enploy the nmultiple valved outlets of Kaunp in the

simlar environnent of Been.

Appel  ants argue, and we strongly agree, that given the
di sparate nature of the waste solvent collection receptacle
seen in Been and the gray water collection systemdisclosed in

Kaunmp, one of ordinary skill in the art would have found no
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reason to conbine Been with Kaunp so as to arrive at
appel l ants’ clained pollution prevention systemas defined in
the clains on appeal. Mire specifically, in our view, even if
it would have been obvious to one of ordinary skill in the art
to provide the outlet (34) of the solvent collection tank (12)
in Been with a valve as seen in the outlet line (38) of Kaunp,
we see no reason why one of ordinary skill in the art would
have renotely considered providing the waste sol vent tank of
Been with a second val ved outl et connected to a public sewage
system as required in the clains before us on appeal. Such a
nmodi fication of the solvent collection tank (12) of Been would
be antithetical to the entire teachings of that patent
relating to the safe collection and di sposal of corrosive
wast e solvents and the need expressed therein to avoid
pollution of the environment. As for the Kaunp patent, even

t hough this reference appears to include all of the basic
structural features of appellants’ claiml1l on appeal, we note
that the arrangenment and operation of the grate (50) and the
overflow (62) therein will provide sone flowinto the sewer

drain line (60) whenever there is flow of water into the tank
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(10), thus the systemin Kaunp cannot function as a pollution
prevention systemthat avoids the discharge of hazardous and
benign | aboratory waste into a public sewage system and

subsequently into the environnent, as required in appellants’

claim 1.

Li ke appellants, it is our viewthat the examner’s
position in this appeal represents a clear case of
i nper m ssi bl e hi ndsi ght reconstruction of the clai nmed
i nvention based on appellants’ own teachings. |In that regard,

we note, as our court of reviewindicated in In re Fritch, 972

F.2d 1260, 1266 n.15, 23 USPQ2d 1780, 1783-84 n.15 (Fed. Cr
1992), that it is inpermssible to use the clained invention
as an instruction manual or “tenplate” in attenpting to piece
toget her isolated disclosures and teachings of the prior art

so that the clained invention is rendered obvi ous.

Since we have determ ned that the teachings and
suggestions found in Been and Kaunp woul d not have nmade the

subj ect matter as a whol e of independent clains 1, 6 and 9 on
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appeal obvious to one of ordinary skill in the art at the tine
of appellants’ invention, we nust refuse to sustain the

exam ner’s rejection of those clains under 35 U . S.C. § 103.

It follows that the exam ner’s rejection of dependent clains 2
through 5, 7, 8 and 10 under 35 U.S.C. 8 103 will |ikew se not

be sust ai ned.

Accordingly, the decision of the exam ner to reject

claims 1 through 10 under 35 U.S.C. 8§ 103 is reversed.

As for appellants’ assertions that the Been reference is
i nconpl ete and shoul d be renoved or withdrawn as a reference,
we note that this reference is good for all it teaches or
suggests to one of ordinary skill in the art even though one
of the sheets of draw ngs may have been unavail abl e and thus
not supplied to appellants during prosecution of the present
application. W have secured a copy of the m ssing page of
drawings fromthe patented file of the Been patent and encl ose

a copy thereof for appellants’ convenience.
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REVERSED
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| AN A, CALVERT )
Adm ni strative Patent Judge

BOARD OF PATENT
CHARLES E. FRANKFORT

Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES

JOHN P. McQUADE
Adm ni strative Patent Judge
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APPENDI X

1. A pollution prevention systemwhich avoids the
di scharge, inadvertent and otherw se, of |aboratory
wast e, hazar dous and benign, into a public sewage system
and t hen into the exterior environnment conprising in
combi nati on
a | aboratory sink provided with a drain, and neans for
collecting waste material fromsaid sink connected to

sai d drain and provided with at |east a pair of val ved
outlets, one outlet leading to the exterior of said neans
for collecting waste material and the other outl et

connected to sai d public sewage system
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