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Bef ore CALVERT, PATE and HANLON, Adm nistrative Patent Judges.

PATE, Adm nistrative Patent Judge.

FINAL DECI SI ON UNDER 37 CFR 8§ 1. 658

This is a final decision in Interference No.
103, 322. The subject matter at issue is a baffle plate for
installation in the aggregate veil zone of an asphalt m xing
drum The baffle plate interrupts the aggregate veil or
curtain permtting a tunnel of uninpeded gases to reach the
gaseous effluent end of the drum This enabl es the operator
to raise the tenperature of the exhaust gases to prevent
condensation in the baghouse.

The count of the interference reads as foll ows:
Count 1

Apparatus for nodifying a veil of falling materials
generated in a drying and heating region of a substantially
hori zontal |y di sposed el ongate drum of a drying and m xi ng
apparatus, within which drumthe drying and heating is
effected by a stream of hot gases flow ng |ongitudinally of
the drum and traversing the length of the veil of falling
materials, the apparatus for nodifying the veil conprising:

at | east one baffle plate supported within the
drying and heating region of said drumfor extending at |east

partially through the veil of falling materials; and

a support for supporting said at | east one baffle
pl ate for pivotal novenent about an axis disposed

2
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substantially parallel to the longitudinal axis of the drum
for changing the projected area of the baffle plate within and
for creating a void below said baffle plate through the vei

of falling materials.

The clains of the parties that correspond to the

count

are:

Br ashears: Clainms 1 through 34

Linkletter et al.:?® Clainms 1 through 3, 5, through 9, and

14 t hrough 18

Background Facts

The interference was decl ared on Septenber 22, 1994
with Brashears as junior party and Linkletter as senior party.
The Brashears application is assigned to Gencor |ndustries,
Inc. The Linkletter patent is assigned to Cedarapids, Inc.

No prelimnary notions were filed during the notion
period established by the Adm nistrative Patent Judge. Both
parties have filed records and main briefs. The junior party
has filed a brief-in-reply. The parties have wai ved oral

heari ng. Accordingly, the sole issue for our consideration at

3 The senior party will henceforth be referred to in the
si ngul ar.
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final hearing is priority of invention under 35 U S.C. 8§

102(g) .

Bur den of Proof
The junior party application has been accorded a
benefit date of October 17, 1990. The senior party’s
effective filing date is May 25, 1990, and the senior party

was granted the

i nvol ved patent on Novenber 26, 1990. Thus, the benefit date
accorded the junior party was during the pendency of the

seni or

party’s application. Accordingly, for the junior party to
prevail in a priority contest, the junior party must prove
priority of invention by a preponderance of the evidence. See
Peeler v. MIller, 535 F.2d 647, 651 n.5, 190 USPQ 117, 120 n.5
(CCPA 1976). Accord Bosies v. Benedict, 27 F.3d 539, 541-42,
30 USPQ2d 1862, 1864 (Fed. Cir. 1994). Cf. Price v. Synsek

988 F.2d 1187, 1194, 26 USPQ 1031, 1036 (Fed. G r. 1993).
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The Parties’ Respective Priority Cases

Conception has been defined as the formation, in the
m nd of the inventor, of a definite and permanent idea of the
conpl ete and operative invention. Coleman v. Dines, 754 F.2d
353, 359, 224 USPQ 857, 862 (Fed. Cir. 1985)(quoting Gunter v.
Stream 573 F.2d 77, 80, 197 USPQ 482, 484 (CCPA 1978)). It
is settled that in establishing conception a party nust show
every feature recited in the count, and that every limtation
in the count nust have been known at the tine of the all eged
conception. Col eman, 754 F.2d at 359, 224 USPQ at 862.

Nei t her conception nor reduction to practice may be
establ i shed by the uncorroborated testinony of the inventor.
See Tonmecek v. Stinpson, 513 F.2d 614, 619, 185 USPQ 235, 239
(CCPA 1975). The inventor's testinony, standing alone, is
insufficient to prove conception--sone formof corroboration
must be shown. See Price, 988 F.2d at 1194, 26 USPQRd at
1036. Wile the "rule of reason” originally devel oped with
respect to reduc- tion to practice has been extended to the

corroboration required for proof of conception, the rule does



| nterference No. 103, 322

not di spense with the requirenent of sone evidence of

i ndependent corroboration. See Coleman, 754 F.2d at 360, 224
USPQ at 862. As the CCPA stated in Reese v. Hurst, 661 F.2d
1222, 1225, 211 USPQ 936, 940 (CCPA 1981): "[the] adoption of
the '"rule of reason' has not altered the requirenent that

evi dence of corroboration nust not depend solely on the
inventor hinmself." There nust be evidence i ndependent from

t he inventor corroborating the conception.

Addi tionally, we acknow edge that there is no single
formula that must be followed in proving corroboration. An
eval uation of all pertinent evidence nust be nade so that a
sound determ nation of the credibility of the inventor's story
may be reached. Price, 988 F.2d at 1195, 26 USPQR2d at 1037.
| ndependent corroboration may consi st of testinony of a
W t ness,
other than the inventor, to the actual reduction to practice,

or
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it may consist of evidence of surrounding facts and
ci rcunst ances i ndependent of information received fromthe
inventor. Reese, 661 F.2d at 1125, 211 USPQ at 940.

If a party places reliance on an enbodi nent of the
invention in some physical form such as a sketch or draw ng,
for proof of conception, the existence of the enbodi nent at
the tinme nust be established by testinony of a person other
than the inventor. Mran v. Paskert, 205 USPQ 356, 359 (Bd.

Pat. Int. 1979). Accord Price, 988 F.2d at 1196, 26 USPQ2d at

1037-38 (testinony of secretary that she recall ed seeing
drawing as of critical date provides necessary evidence
corroborating testinony of inventor as to date of conception).
Proof of actual reduction to practice requires
denonstration that the enbodi ment relied upon as evidence of

priority actually worked for its intended purpose. Newkirk v.
Lul ejian, 825 F.2d 1581, 1582, 3 USPQ@d 1793, 1794 (Fed. Cr
1987). As was stated in Paine v. |Inoue, 195 USPQ 598, 604

(Bd. Pat. Int. 1976):

The nature of testing required to establish
a reduction to practice depends on the par-
ticular facts of each case; a conmopn-sense
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approach is required to determne if the
testing is sufficient. What is required is
that it be reasonably certain the invention

will performits intended function in
actual use. The tests nust be sufficient
to establish utility beyond probability of
failure, and nmust be sufficient to give
assurance the device will operate under
normal working conditions for a reasonabl e
length of tinme [citations omtted].

Juni or Party

The junior party inventor states that at |east as
early as Septenber 25, 1989 he becane aware that the exhaust
gas tem perature fromthe druminto the baghouse was
sonetinmes too | ow, causing condensation in the baghouse.
BR3.4 He further states that at |east by October 3, 1989 he
concei ved the concept of |ocating a baffle plate on a shaft
inside the drumw thin the veiling aggregate to contro

exhaust gas tenperature. BR4. BX-1 is a letter addressed

4 The Brashears record will be abbreviated BR fol |l owed by
t he appropriate page nunber. The Brashears exhibits will be
desi gnated BX- followed by the appropriate exhibit nunber.
Li kew se, the Linkletter record and exhibits wll be referred
to as LR and LX- respectively.
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to Brashears’ assignee’' s patent attorney. As part of BX-1
Brashears included a perspective drawing of his invention
showi ng the baffle plate. The drawing attachnent bears a date
of Cctober 3, 1989. The drawi ng al so

bears the signature of Joseph Mdllick. Mdllick stated in a

declaration that as early as October 3, 1989, Brashears
expl ai ned the invention to himand he fully understood the
i nvention and signed the drawi ng attachnment to BX-1. BR7-8.
The draw ng and the witten description of the invention in
t he declaration include all the features of the count. W
credit Brashears with
a corroborated conception of the invention as of October 3,
1989, Mollick providing the necessary corroboration.
Brashears has al so submtted declarations fromtwo
enpl oyees of Bituma, a subsidiary of the Brashears assignee.
Bot h Messrs. Johanni ngnei er and Becker state that a diverter
valve was installed in a drumm xer at the facilities of
Orange Crush in Ronmeoville, Illinois. BX-6, 7, and 8 are
service reports prepared by Larry Johanni ngnei er that detai

9
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the nodification of the drumm xer to accept the baffle of the
invention starting on January 3, 1990. BR14, 15. BX-9 and 10
are service reports of Dan Becker that attest to the sane
nmodi fications. BR21. Johanningnei er and Becker state that on
January 16, 1990 they wtnessed a test of the diverter valve
totest if it would pivot as designed. It did so. Since
there was no use for asphalt paving hot mx in January, only
pivoting of the baffle was tested, no aggregate was fed into
t he machine and the burner was not used. BR16, 23; BR28.
Brashears al so provided a declaration by Mark Tubay.
M. Tubay is an enpl oyee of Palunbo Brothers. Oange Crush is
a subsidiary of Palunbo Brothers. BR25, 26. Tubay al so
observed the nmechanical test of the invention on January 16,
1990. BR28. Tubay states that at |least as early as April 20,
1990, the
nodi fied m xing drumwas run in comrercial operation.
Aggregate was supplied to the drum the burner was ignited,
and the actuator notor was operated to nove the baffle to form
a channel in the veiling aggregate to all ow sone hot gases to
bypass the veiling aggregate to control the tenperature of the
gas exhausting fromthe drum m xer. BR29. The operation of

10
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the drum m xer, as described by Tubay, satisfies all the terns
of the count. Therefore, the junior party has provided
corroborated evidence of a successful test of the invention as
of the April 20, 1990 date. Accordingly, we credit the
junior party Brashears with an actual reduction to practice of

the subject matter of the interference as of April 20, 1990.

Senior Party

Senior party Linkletter’s record consists of the
decl aration testinmony of four wi tnesses--the two co-inventors,
Li nkl etter and Musil, and Messrs. Schlarmann and Wl ling.
Linkl etter stated that he conceived of the invention on June
20, 1989 and recorded the invention in his notebook on June
21, 1989. LR3. LX-1 (referred to in the declaration as
exhibit A is two pages fromLinkletter’ s notebook dated June
21, 1989. These pages are al so signed by Schlarmann, who
stated that he read and understood these pages of the notebook
on June 21, 1989. LR10. W, therefore, credit Linkletter
with a corroborated conception of the subject matter of the

interference on June 21, 1989.

11
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We further note the statenments of Miusil with respect
to his notebook pages. LX-3 (called exhibit Cin the
decl aration). These entries were placed in the notebook on
June 24, 1989. The next activity recorded in the senior
party’s record was produc- tion of drawi ngs of the invention
on Cct ober 10, 1989 and January 30, 1990 by Welling. LX-5
(called exhibit E). LR12.

According to Linkletter and Musil, sonetine in
February 1990 a worki ng nodel of the veil nodification device
was installed and operated in a plant in Rotterdam the
Net herl ands. LR7, LR4. LX-2 (exhibit B) is stated to be a
menmo fromLinkletter to Welling about the plant. LR4.
Li nkl etter argues that the operation of a plant in the
Net herl ands in February constitutes a reduction to practice of

the subject matter of the interference.

Li nkl etter cannot be credited with a reduction to
practice as of February based on operation of a plant in
Holland. It is axiomatic that, at the tine of the test,

testing performed abroad to prove that an invention worked for

12
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its intended purpose clearly constituted a foreign activity
relied on to establish a date of invention and thus was
excluded by 35 U S.C. 8§ 104 from

t he evidence that can be relied on to establish a date of
invention in this country. See Shurie v. Richnond, 699 F.2d
1156, 1158, 216 USPQ 1042, 1044 (Fed. Cir. 1983)("An actua
reduction to practice in Canada is irrelevant in an
interference proceeding concerning priority of

i nvention")(quoting WIlson v. Sherts, 81 F.2d 755, 760,

28 USPQ 381, 383-84 (CCPA 1936)); Col bert v. Lofdahl, 21

USPQRd 1068, 1071 (Bd. Pat. App. & Int. 1991):

If the invention is reduced to practice in
a foreign country and know edge of the
i nvention was brought into this country and
di scl osed to others, the inventor can
derive no benefit fromthe work done abroad
and such know edge is nerely evidence of
conception of the invention. DeKando v.
Arnmstrong, 169 O G 1185, 1911 CD 413 (App
D.C. 1911); see also 35 U.S.C. § 104.

Li nkl etter nmentions the change in 35 U S.C. § 104
respecting WO countries. It is noted that the change

Linkletter is referring to becane effective in applications

13
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filed after January 1, 1996,° well after both the alleged
reduction to practice and the senior party’s filing date. It
is of no assistance to Linkletter in this case.

Secondly, Welling did not give evidence with respect
to LX-2 in his declaration. Thus, the neno fromLinkletter to
Welling is uncorroborated. The only evidence with respect to
the alleged reduction to practice are declarations from
Li nkl etter and Musil, the coinventors, and, thus, the senior
party has provided no corroboration for any reduction to
practice in February 1990.

Finally, the evidence respecting a reduction to
practice consists of a few nerely conclusory statenents from
Linkletter and Musil. Therefore, this panel, as fact finder,
has no facts on which to base a determ nation of a reduction
to practice. Neither the structure of the exact nodification
installed, nor the conditions of any test or operation of the
device are described. Such conclusory evidence cannot support

a determnation of a reduction to practice by a preponderance

5 Public Law 103-465 § 531(b).

14
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of the evidence. Affidavits fail in their purpose when they

nerely

contai n unsupported conclusory statenents. See In re Wight,
999 F.2d 1557, 1563, 27 USPQ2d 1510, 1514 (Fed. Gr. 1993); In
re Brandstadter, 484 F.2d 1395, 1404, 179 USPQ 286, 294 (CCPA
1973) (affidavits fail in their purpose since they recite
conclusions but few facts to buttress said concl usions).

Not hing in the rules or in our jurisprudence requires the

fact finder to credit the unsupported assertions of a wtness.

See Rohm and Haas Co. v. Brotech Corp., 127 F.3d 1089, 1092,
44 USPQ2d 1459, 1462 (Fed. Cr. 1997).

Next, Linkletter and Musil are relying on testing
argued to have established a reduction to practice in Mrch
1990 in Aberdeen, Maryland. The evidence offered for this
al l eged reduction to practice also fails to nmake out a

reduction to practice by a preponderance of the evidence.

15
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Here again, Linkletter and Musil have failed to provide any
corroboration of the testing in March that was all eged to have
established the reduction to practice. Secondly, Linkletter
and Musil are again relying on conclusory statenents instead
of underlying facts. As not ed above, such conclusory
statenents cannot provide a sufficient evidentiary basis for
us to determ ne a reduction to practice has occurred.

Accordingly, we cannot credit the

senior party with a reduction to practice based on inventive
acts said to have occurred in March 1990. Consequently, it is
our determnation that the senior party reduced the invention
to practice constructively by filing their application on

May 25, 1990.

Senior Party Diligence
Based on our findings and concl usi ons above, we note
that the junior party was the first party to reduce to

practi ce,

16
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but since the senior party was first to conceive, the senior
party can prevail, if the senior party can show diligence from
just prior to the junior party’'s entry into the field to the
senior party’s reduction to practice.

A party that seeks to establish reasonable diligence
must account for the entire period during which diligence is
required; that period commences froma time just prior to the
opponent’ s conception date to the party's reduction to
practice, either actual or constructive. Gould v. Schaw ow,
363 F.2d 908, 919, 150 USPQ 634, 643 (CCPA 1966). During this
period there nmust be "reasonably continuous activity."” Burns
v. Curtis, 172 F.2d 588, 591, 80 USPQ 587, 588-89 (CCPA
1949). Evidence which is of a general nature to the effect

t hat wor k was

conti nuous and which has few specifics as to dates and facts
does not constitute the kind of evidence required to establish
diligence in the critical period. Kendall v. Searles, 173
F.2d 986, 993, 81 USPQ 363, 369 (CCPA 1949). O course, a

requi renent of the |aw of reasonable diligence is the

17
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necessity of providi ng adequate corroboration of that
diligence. See Gould, 363 F.2d at 919, 150 USPQ at 643.
Finally, sonething nore than nere conversation or keeping an
i dea under consideration is required to constitute diligence.
Id. at 918 n.9, 150 USPQ at 643 n.9. The presence or absence
of reasonabl e diligence nust necessarily be determ ned by the
evi dence adduced in each case. |d. at 921, 150 USPQ at 645.
Revi ew ng the senior party’s record, we note that
the senior party has not shown reasonably continuous diligence
fromjust before the junior party’'s entry into the field,
i.e., COctober 3, 1989. The senior party’s evidence has an
unexcused hiatus or gap fromthe tinme Misil recorded his
contributions in his notebook, June 24, 1989, until after the
junior party’'s entry into the field when Welling prepared sone
drawi ngs on Cctober 10, 1989. W also note a relatively |ong
unexcused gap in the evidentiary record of the senior party
from Cct ober 10, 1989 to January 30, 1990. W need not
inquire further into the senior party record, since we find

t hese two gaps, alone, are

18
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fatal to the senior party’'s case for diligence. See Reiser v.
WIllianms, 255 F.2d 419, 118 USPQ 96 (CCPA 1958) (party held not
diligent for failing to show activity during first 13 days of
critical period) or Morway v. Bondi, 203 F.2d 742, 97 USPQ 318
(CCPA 1953) (party held not diligent where, follow ng June 7
activity which was just prior to opponent’s June 14 entry into
field, party did not performother acts until August 1; not
diligent where there were two hi atuses of one and a one-half
nmont hs each during critical period, one of which was at the
outset of critical period).

In summary, we note that the junior party has
overcone the senior party’'s filing date with an earlier
reduction to practice, and the senior party was unable to show
diligence from
just prior to the junior party's conception to its
constructive reduction to practice. W wll issue judgnent in

favor of the junior party, hereinbel ow

Judgnent

19
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Judgnent in Interference No. 103,322 is hereby

entered in favor

of the junior party, David F. Brashears.

David F. Brashears is entitled to a patent containing clainms 1

t hrough 34, which clainms correspond to the count

interference. Judgnent

and Joseph E. Musil, the

in

is entered against Don R Linkletter

senior party. Don R Linkletter and Joseph E. Musil are not

entitled to their

patent containing clains 1 through 3,

5 through 9, and 14 through 18, which clains correspond to

the count in interference.
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| AN A. CALVERT
Adm ni strative Patent Judge

WLLIAM F. PATE, |11
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20

BOARD OF

APPEALS AND



| nterference No.

WFP: psb

103, 322

21



| nterference No. 103, 322

Counsel for Junior Party Brashears:

Arthur R Crawford et al.
Ni xon & Vander hye

1100 North d ebe Road
8th Fl oor

Arlington, VA 22201-4714

Counsel for Senior Party Linkletter et al.:

Donal d R Schoonover et al.
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