UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE UNDER SECRETARY OF COMMERCE FOR INTELLECTUAL PROPERTY
AND DIRECTOR OF THE UNITED STATES PATENT AND TRADEMARK OFFICE

)
) Decision on Petition
Inre ) Under 37 CFR § 11.2(d)}
)
)
MEMORANDUM AND ORDER

(“Petitioner™) seeks review of the decision of the Director of the

Office of Enrollment and Discipline (“OED Director”) disapproving Petitioner’s request for a
passing score on the United States Patent and Trademark Office (“USPTO”) registration exam.
For the reasons stated below, the petition is denied.

Petitioner sat for the registration examination on September 1 and 2, 2005." He received
a score of 66%, below the score of 70% required to pass the examination. Petitioner asserts that
the computer he used malflinctioned, making it difficult for him to read the MPEP, which he
wished to consult when answering the questions. The USPTO contractor admjnisterihg the
examination offered Petitioner the opportunity to retake the examination free of charge because
of the technical problems he asserted. Rather than avaﬂing himself of this opportunity, Petitioner
filed a petition with the OED Director seeking registration. The OED Director construed the
petition as request to waive the regulatory provisions requiring a paésing score on the exam

pursuant to 37 C.F.R. § 11.3. The OED Director denied the petition. Petitioner now seeks

! Petitioner was provided an extended period of time to complete the exam due to a medical problem affecting his
vision.




review pursuant to 37 C.F.R. § 11.2(d). Petitioner requests that the Director “make an
exceptional ruling by granting™ him registration.

| Thé provision now codified at 37 C.F.R. § 11.7(¢) was revised in 2004 to provide that
“[n]otification of the exam results is final.” 69 Fed. Reg. 33428, 35455, June 24, 2004, The
preamble to the notice explained that the USPTO had determined that regrading of examinations
was no longer necessary, in part because the current rule permits an applicant who fails an exam
to retake it 30 days later. 69 Fed. Reg. at 35439,

In making notification of examination 'i;esults final and eliminating exam regrades, the
regulations necessarily contemplated that an applicant who answered sufficient questions
correctly to pass, but was denied a passing score through USPTO error, would have no recourse
other than retaking the exam. Even viewing the facts here in the light most favorable to
Petitioner, the most that could be concluded is that he might have attained a passing score absent
a flaw in administration of the exam. Petitioner, therefore, is in a substantially similar situation
to an applicant whose examination was mis-scored.

37 C.F.R. § 11.3 permits waiving a rule contained in 37 C.F.R. part 11 only “[ijn an
emraordinéry situation, when justice requires.” 37 C.F.R. § 11.7(¢) necessarily contemplates that
an applicant who would have received a passing score on the examination but for a USPTO error
will be required fo retake the examination. Because Petitioner’s situation is one contemplated by
the regulation, it cannot be said to be “extraordinary.” Put another way, if merely being required
to retake the examination due to a USPTO error was an extraordinary situation, the finality

provision of 37 C.F.R. § 11.7(e) would never be applied.




Further, even if Petitioner’s situation could be considered “extraordinary,” 37 C.F.R. §

11.3 would afford relief to Petitioner only to the extent “justice recjuires.” While the USPTO
makes every effort to ensure that the examination is administered in a way that is fair to and
convenient for applicants, the examination’s primary purpose is to ensure that patent applicants
are represented only by competent practitioners. To the extent “justice” is considered, therefore,
the overriding concern must be the protection of applicants through the admission of only those
practitionefs who have demonstrat_ed that they have the knowledge and skills necessary to pass
the examination. ‘Unlike an applicant whose examiﬁation was mis-scored, however, Petitioner
can only speculate that he might have passed the examination absent the alleged malfunction.
Indeed, Petitioner alleges both that he losf time because he had to click the mouse many times to
activate the MPEP’s zoom function, and that he was prevented from using the MPEP altogether,-
which allegations appear to be inconsistent. With respect to the lost time, it is possible to
determine neither the amount éf time lost nor the effect, if any, that the loss of time had on
Petitioner’s score.” - In short, justice does not require that Petitioner be admitted to the patent bar
without demonstrating that he can pass the examination. Petitioner has already been afforded an
opportunity to retake the examination at no cost; this is the most to which he might.be entitled.

| Because Petitioner cannot establish that the alleged problems in the admihistration of his
examination constitute an extraordinary situation within the ambit of 37 C.F.R. § 11.3, or that

justice requires that he be admitted without passing the examination, his petition must be denied.

Z We note that Petitioner’s doctor suggested that an additional 80% to 100% of the time normally allotted for the
examination would be appropriate to compensate for Petitioner’s vision problems; the USPTO granted a full 100%
extra. :



ORDER
Upon consideration of the petition to the USPTO Director for registration to practice
before the USPTO in patent cases, it is
ORDERED that the petition is DENIED.
By delegation from the Under Secretary of Commerce for Intellectual Property and

Director of the United State Patent and Trademark Office:

eneral Counsel
nited States Patent and Trademark Office
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